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BRIEF OF APPELLANTS

JURISDICTIONAL STATEMENT

The jurisdiction in this case of the District Court of

the United States below is drawn from Section 338, Title

18, United States Code, Section 215, Criminal Code of the

United States, under which the indictment was presented

(R. 2-55), and from subdivision 2, Section 41, Title 28, Uni-

ted States Code, otherwise Section 24, as amended, of the

Judicial Code of the United States.

On appeal the jurisdiction of this court depends upon

Rule III of the Rules of Practice and Procedure after Plea

of Guilty, etc. in Criminal Cases in the District Courts of

the United States, and upon the service and filing of ap-

propriate notices of appeal on behalf of the appellants

(R. 196-203) on February 5, 1937, with the clerk

of the trial court, and within five days after entry of the

judgments of conviction herein (R. 100-104).
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STATEMENT OF TEE CASE

(a) Introduction.

The plan which caused this prosecution was the ap-

pellant's, Charles S. Merrill's; for it he alone accepts full

responsibility. (R. 909-910, 951-955) Mr. Merrill sought

materially to reduce funeral charges, (R. 902-903)

To effectuate his purpose, he sold a service certificate

entitling an entire family to a modern funeral service and

material complete at cost plus ten per cent. (R. 622-624, 799,

905, 906, 951-955)

For this purpose the Deseret Mortuary Company was

incorporated under the laws of Utah on October 23, 1925,

by the appellants and others. From a single undertaking

establishment at Salt Lake 'City, this corporation grew.

In 1929 mortuaries were operated as well at eight of the

principal cities in Utah. (R. 905) In 1929 this company

handled more funerals than all its competitors combined

in Salt Lake City. (R. 908) The original capital invest-

ment was approximately $8,000. (R. 207-208, 903-904)

Success at home in reducing funeral costs and attract-

ing business brought an invitation from Mr. Gagner, a

Government witness, a mortician at Butte, to come into

the State of Montana. (R. 512-513, 907) The result was

the incorporation, on March 20, 1928, of Gateway Mortu-

aries, Incorporated, under the laws of Montana, which

thereafter did an increasingly prosperous business under

the Merrill plan at Butte, Montana. (R. 537-538, 908) Later,

on November 30, 1928, the Merrill Mortuaries, Inc. of

Oregon was organized to carry on Mr, Merrill's plan in

that state. Both of these companies were close parallels to

the mother corporation. (R. 213-218)



The Mortuary Service Corporation was created to fur-

nish undertaking supplies necessary to the business car-

ried on by the other corporations. (R. 229-232)

To consolidate these four companies and to accept

the ever recurring invitation to expand, the Merrill Mor-

tuaries, Incorporated, was chartered under the laws of

Utah on September 9, 1929, by the appellants and others.

(R. 218-219) This corporation acquired the stock or assets

of the other companies. (R. 920-921) Its first preferred and

mutual preferred stock, with some common stock, were

sold to build new mortuaries in the State of Montana.

(R. 925-928, 1009) Service certificates were to be sold,

and from the proceeds of these sales, as well as from the

funeral operations, the preferred stock sold was to be re-

tired. Mr. Merrill had in mind the general corporate plan

of the J. C. Penney Company. (R. 918-919, 951-955)

The precaution was taken to sell no stock in Montana

until the Supreme Court of Montana had validated the sale

of service certificates. (R. 919; State v. Gateway Mortu-

aries, Inc., 87 Mont. 225, 287 Pac. 156)

Stock and certificate sales entirely ceased by Septem-

ber, 1931. (R. 943) The State of Montana had then reversed

itself by enacting a law which put an end to the certificate

sales. (R. 924; Chapter 194, Laws of Montana, 1931; see

Appendix, p. l\t) This fact is important ; for the nub of the

Government's charge is found in the stock sales, which out-

side of Montana were negligible. The mortuaries opened

in that state are still functioning. (R. 925-928)

Mr. Merrill's outlook in September, 1929, may have

been optimistic; his plan may have been predicated upon
the hypothesis of perpetual ''good times." But at that

time many a giant of finance and business was so minded.

This court takes judicial notice of economic thought and



business trends during the year 1929. {Atchison, etc.

Railway Company v. United States, 284 U. S. 248, 52 S. Ct.

Rep. 146, 76 L. ed. 273; Greenbaum v. United States, (C.

C. A., 9th Cir.), 80 Fed. (2d) 113).

The ensuing depression sorely wrenched Mr. Merrill's

organization; on September 12, 1932, the Merrill Mortu-

aries, Incorporated, of Utah, went into receivership. (R.

205, 944-947) Nevertheless, the business is still operating

through receiverships in Montana (R. 531) as well as in

Utah, (R. 531), bringing in an annual rental of approxi-

mately $21,000 in Montana alone. (R. 928)

Many another business man of the era which ended

in 1929 has dared innocently as much and reaped much

less. Many another business venture has crashed with less

of salvage than the Merrill Mortuaries, Incorporated, would

have yielded, had its assets been entirely liquidated by

the receiver in 1932. Mr. Merrill's organization now bids

fair to survive. One should not, at the beginning of a

consideration of his cause, weigh too heavily in the scales

of justice the factor that in 1931 he with his associates

and affiliated companies came upon evil days.

(b) Outline of Proceedings Below.

The indictment, framed in ten counts, charges the

appellants with illegal use of the United States mails.

In this indictment, the fraudulent scheme charged is

alleged to have consisted (1) in the organization of the

five corporations above named, and (2) in selling to in-

vestors shares of preferred and common stock in the Mer-

rill Mortuaries, Incorporated, of Utah, by falsely repre-

senting its assets, property and profits. (R. 2-27)

This scheme, thus devised, is alleged to have continued

from March 27, 1928, to March 20, 1934. (R. 3) The in-

dictment letters were delivered on and between April 18,



1932, and January 28, 1933, it is alleged, in furtherance

or attempted execution of the plan thus briefly summarized

above. (R. 28-29, 31, 33-34, 36-37, 39, 42-43, 45, 47-48, 50-

51, 53-54)

To this indictment a demurrer general and special, and

thereafter a motion for a bill of particulars were inter-

posed. (R. 55-71, 72-95) Both were denied by the trial

judge. (R. 72,96)

Upon their arraignment the appellants pleaded not

guilty. (R. 97-98) ; the trial followed from January 14th

to February 1st, 1937. (R. 97-99)

On February 1, 1937, the jury returned their verdict

of guilty as to the appellants, Charles S. Merrill and

Clarence Merrill, upon all counts except the sixth, and as

to the appellant, Soren Rasmussen, upon aU counts except

the fourth, sixth and eighth.

On February 2, 1937, judgment was pronounced

against the appellants, Charles S. Merrill and Clarence

Merrill, each, of five years imprisonment and of fines ag-

gregating $2,000.00 (R. 102-103), and against the ap-

pellant, iSoren Rasmussen, of a fine of $2,000.00 (R. 103-

104).

(c) The Trial Below.

The facts set out in the foregoing introductory state-

ment concerning the Deseret Mortuary Company were

established by the evidence (R. 207-208, 799, 514), as are

the further recitals below.

Appellants were officers of the Deseret and Merrill

Mortuaries. (R. 1023, 1026) Mr. Rasmussen had entirely

retired from both corporations and his office as secretary

thereof by July 9, 1932. (R. 1028-1029, 909) Charles Mer-

rill was an officer of the Gateway Mortuaries, Inc. (R. 213-

215) Charles and Clarence Merrill were officers of the
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Mortuary Service Corporation (E. 229-232) and also of

the Merrill Mortuaries, Inc., of Oregon (R. 216-218).

The capitalizations of all four corporations last men-

tioned were moderate. (R. 207, 213-214, 216-217, 230) The

indictment does not charge and the evidence does not show

sales of stock in any of these corporations to the investing

public; nor is any specification of wrongdoing directed at

the appellants because of sales of service certificates. In

this particular, the sole specification of the indictment

charges sales of the first preferred and mutual preferred

stock, at times with a common stock bonus, of the Merrill

Mortuaries, Incorporated, of Utah, a fifth corporation. (R.

10-11)

This company was organized on September 9, 1929,

with an authorized capital stock of $1,240,000 (R. 218-

219) ; later, by amendment increased to $2,000,000 (R. 226).

Initially, a first preferred stock was authorized of a par

value of $15.00 per share (R. 218-219); later, by amend-

ments the shares of the first preferred stock were reduced

in number and a new stock, known as mutual preferred,

of no par value, was created (R. 224). Its common stock,

of a par value of ten cents, numbered, first, 250,000 shares

(R. 218-219), later was increased to 300,000 shares (R. 224).

On November 3, 1930, when its capitalization was increased

to $2,000,000, a Class B stock was created, of a par value

of $25.00 a share. (R.226)

The pith of the Government's case turns on sales dur-

ing 1930 and 1931 of the first preferred stock and of the

mutual preferred stock of this corporation, and the ex-

change, thereafter undertaken during the first half of 1931,

of some of its preferred stock outstanding for the class

B stock described (R. 12-27).

The Merrill of Utah actually functioned in a dual cap-

acity: (a) as a holding corporation, and (b) to carry on an



nndertaking business similiar to that followed by the other

companies, including the sale of service certificates. At

the first meeting' of its board of directors this corporation

purchased all but 105 shares of the outstanding common

stock of the Deseret at a price of $14.00 per share. (E.

444) Some of the stock sold this corporation the appel-

lants, Charles S. Merrill and Clarence Merrill, had ac-

quired in June 1929, at par of $1.00 per share. (R. 438-442,

961) In detail this transfer comprehended the sale to the

new corporation of 17,775 shares for the preferred and com-

mon stock (R. 962) of the Merrill of Utah of a par value of

$249,136.00 (R. 449) after an audit by Scholefield, Wells

& Company, certified public accountants (R. 571-573, 694-

703, 698), had been submitted and had disclosed facts from

which the price of $14.00 per share, as the reasonable value,

was fixed (R. 961-962).

Subsequently, on December 14, 1929, the new corpora-

tion exchanged its common and preferred stock of a par

value of $22,200.00 (R. 463) for the assets of the Merrill of

Oregon, and of a par value of $60,000.00 (R. 470-471, 476-

477), for the assets of the Gateway. With these assets

went an assumption of the liabilities of the old corpora-

tions (R. 461-465, 470-471, 476-477), the amounts of which

are not stated (R. 476-477).

Likewise, the values of the assets of the Oregon and

Montana corporations do not appear, save indirectly from

the income tax returns, offered by the Government and not

disputed in the record, showing the value in 1929 of the

assets of the Oregon branch to be $72,401.30, and of the

Montana branch to be $72,858.95 (R. 435, 473, 474).

In this connection, Mr. Baker, one of the Government

auditors, testified that he examined to determine whether

the books at least of the Deseret were false, whether "they

had assets of the assumed value of the Deseret stock,"
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(R. 442, 475). The record, however, is barren of any evi-

dence of falsification here, despite the very evident oppor-

tunity given the Grovernment to contradict and discredit

the appraisals made by the appellants and their companies,

were the figures erroneous.

Later, on March 10, 1932, the directors of the Merrill

of Utah authorized the further exchange by that corpora-

tion of the Deseret common stock, held by it, for outstand-

ing first preferred stock of the corporation at the ratio of

ten to one and likewise a further exchange of the assets of

the Portland branch for such preferred stock upon the basis

of the assets at their book value for the first preferred

stock at its par value. (R. 454-455) Notice of this pro-

posed transfer was ordered by the directors to be sent to

all preferred stockholders; a time limit of May 2, 1932,

was fixed within which to consummate the exchange. (R.

452, 454-456) Thereupon, the Deseret common stock pur-

chased about September 10, 1929, for $249,136.00 in stock at

par, was transferred to holders of the first preferred stock

of a par value of $177,750.00, with all dividends which had

accrued from the beginning, which was surrendered and

cancelled. (R. 457-458) The appellants, Charles S. Mer-

rill and Clarence Merrill, were among the holders of this

first preferred stock.

The difference between these two figures of $71,836.00

the Government brands a loss to the corporation (R. 458-

460), Mr. Merrill explains as the natural depreciation in

value of the stock from 1929 to 1932 (R. 963, 922), So

the assets of the Portland branch were transferred out of

the corporation to various persons, including the appel-

lants, Charles S. Merrill and Clarence Merrill, for stock

of the Merrill of Utah aggregating $35,000.00 at its face,

which was retired. (R. 469-470) This shrinkage in values,

if depreciation there be in fact, the appellant, Charles S.



Merrill, testifies was the natural result of business condi-

tions between 1929 and 1932. (R. 963, 921-922) He is not

contradicted.

To further its program, the Merrill of Utah secured

two permits from the investment commissioner of the state

of Montana, first, on January 8, 1930, and, second, on June

2, 1930 for the sale in Montana of its preferred and com-

mon stocks. (R. 252-258) Stock sales were also made in

the State of Washington, but in Montana, Washington and

elsewhere these sales had entirely ceased by September,

1931. Not only did Mr. Merrill so testify (R. 964, 965,

943, 929), but every Government witness called corrobor-

ated him exactly at this point. To repeat : the record is con-

clusive that after Se])tember, 1931, none of the stocks which

the indictment describes as the heart of the scheme (R. 10)

was sold, nor thereafter were collections for sales made
attempted.

'Specifically, the testimony of the so-called '* victim**

witnesses to the sales given in evidence by the Govern-

ment follows

:

Name Date of Last Transaction Record

J. Beckman October 17, 1930 (590-591)

W. A. Bestwick October 25, 1930 (557-558)

Mrs. Robert Bridge November 19, 1930 (632)

Mrs. Francis

McFerron Busch February 1, 1931 (376)

E. H. Carr February 1, 1931 (548-549)

Mrs. Paul Deschines July, 1930 (633)

Mrs. Roy A. Dexter October 23, 1930 (423-424)

Mrs. C. J. Drinville Last of May, 1930 (615)

Frank Doucette October, 1930 (599-600)

Mrs. M. A. Ferguson January 28, 1931 (644)

Clyde Francis March 26, 1931 (626)
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Name

Florence Goodson

John Grady

E. M. Griggsby

Mrs. William Hier

Mrs. Minnie H. Hogan

Sam Larengo

Mrs. Beta Lashell

Mr. Warren Latham

John J. Marvin

Joseph Mercier

Ella A. Merrill

Otis Mersereau

Sophie Meserer

and daughter

R. H. Pierce

Mrs. M. A. Murphy
Amelia Ostberg

and mother

Richard M. Peterson

M. 0. Porter

Thomas Rossick

John Skola and

Vesta Skola

Minnie Steffan

Charles R. Stoll

Mrs. R. S. Thompson
Leola Snyder Walcott

Date of Last Transaction Record

September 1, 1930 (366)

Summer of 1930 (640-641)

November 13, 1930 (602-603)

June or July, 1931 (568-569)

Summer of 1931 (765-766)

August, 1930 (770)

March 31, 1931 (646)

Summer, 1931 (349-351)

October 27, 1930 (657)

December 24, 1930 (506)

December 1, 1930 (768-769)

May, 1930 (679-680)

February, 1931 (485-486)

(487-488)

July 31, 1930 (664)

August 30, 1930 (659-662)

January 28, 1931 (553-554)

Fall, 1931 (607)

December, 1931 (596)

Summer of 1930 ( 649-650)

September 13, 1929 (729-758)

May 31, 1930 (562-563)

February, 1931 (728-729)

January 28, 1931 (431-432)

May, 1930 (665-668)

Of like import, without exception, is the testimony of

the other Government witnesses called to sustain the case

of the United States, viz: Yates F. Hamm (R. 478-481),

Robert H. Whitehead (R. 291, 347), and J. F. Zill (R. 680-

686), salesmen in the field during the stock sales cam-

paign; Edward F. Blumel, a stockholder in the Deseret
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(R. 704) and an original incorporator of the Merrill of

Utah (R. 219) ; Pat R. Gagner, an original incorporator of

the Gateway (R. 513; 213), the manager of the Butte mor-

tuary from 1928 to the receivership (R. 516, 532), and sub-

sequently the receiver to the date of the trial of the Mon-

tana properties, by appointment of the United States Dis-

trict Court for Montana (R. 531), who testified in great

detail (R. 512-544, 607-609, 1033-1034); A. L. 8candon,

who kept the books covering stock sales (R. 490-494, 692-

694) ; Luella Anderson, Laura Halsett and Florence Steph-

enson Thayne, stenographers (R. 507-512, 274-279, 285-

291, 609-614, 771) ; Mary Ward, a bookkeeper at Missoula,

Montana (R. 495) ; and Ralph Howe, the assistant manager

of the Mortuary Service to February 28, 1932 (R. 705-

713). Nor were the Government auditors who had exam-

ined the books of the appellants and of the corporations

involved, J. M. Baker (R. 425-427, 433-478, 704-705, 726-

727, 772), C. S. Duggan (R. 424-425) and Scott H. Part-

ridge (R. 571-583, 694-703), or the post office inspectors,

E. J. Mansfield (R. 206-273, 295-297, 377-416, 569-571, 668-

676) and 0. H. Fuller (R. 650-653), able to show a sale of

stock or a collection pressed, whether of first preferred,

mutual preferred, or common stock of the Merrill Mortu-

aries, Incorporated, of Utah, as the indictment charges

(R. 10), or of any other stock, later than September, 1931.

The testimony of the appellant, Charles S. Merrill, was

thus corroborated at this point in every detail by the

Government. We quote shortly from the record (R. 943-

944):

"Sales of either stock certificates or burial certi-

ficates in either the Deseret Mortuary or the Merrill

Mortuaries stopped, I think, in July, 1931, in all the

states mentioned in this litigation. By the last of

August, 1931, everything had stopped; we abandoned
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the entire program in August, 1931. When I say we

abandoned the entire program I mean the sales pro-

gram. We continued to operate all our mortuaries

up until the receivership. There were no sales of

either burial certificates or stock after August, 1931."

The United States, in attempting to prove the fraud

charged in the indictment (R. 11-27), relied in the main

on statements made to prospective purchasers concerning

the corporate growth, earnings, purposes, prospects and

business of the companies mentioned. Such was Exhibit

73, an extravagantly worded pamphlet intended to instruct

salesmen in the art of their calling and in the merits of

the stocks offered for sale (R. 292-298) ; likewise Exhibit

72, which detailed in theory the approach by a salesman

to a prospect, interlarded with arguments designed to close

a sale (R. 298-300).

Exhibits 61, 63 and 64 were sales kits, containing liter-

ature extolling the merits of the stock offered, which one

or more were identified by Mr. Whitehead, a salesman

(R. 300-335), and by Mr. Zill, another salesman (R. 680-

686), as resembling the kits used in the field. A specific

class of representation emphasized at the trial is to be read

in the testimony of salesman (R. 478-481), and ** victim"

(R. 481-489), alike, which tended to show that prospective

purchasers were told in the field they could have their

money refunded, within a definite time varying from nine

to thirty-six months.

To prove the falsity of the statements made to induce

stock sales, the government resorted to two classes of tes-

timony: the one, an audit of July 31, 1929, made of the

affairs of the Deseret by Scholefield, Wells & Company
(R. 571-581, 694-703), from which the deduction was drawn
that from the beginning up to January 1, 1929, the funeral

department of that company had operated at a loss of
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$3,241.42, but from the beginning up to July 31, 1929, had

made a net profit from funerals conducted of $6,186.58 (R.

577-578). The inference here was pressed by the United

States that this profit from the funeral department, inde-

pendent of the proceeds of the certificate sales, did not

justify the representations made in the sales kits (Exhib-

its 61, 63 and 64; R. 303-322), in letters to stockholders

actual and prospective (R. 673-676, 635-636, 655-657, 570-

571, 666-667, 669-670, etc.), and by word of mouth (R. 563-

565, 416-417, 353, 357-358, 592, 628, etc.).

The other line of testimony relied upon by the govern-

ment for proof of the falsity alleged in the statements made
consisted in comparisons between statements furnished

by the company and its officers from time to time

in federal income tax returns (Exhibit 94, R. 435; Exhibit

95, R. 437; Exhibit 93, R. 435; Exhibit 92, R. 434), in vari-

ous statements made to public officers and commissions

(Exhibit 7, R. 232-252; Exhibit 11, R. 258-267; Exhibit 12,

R. 267-270; Exhibit 13, R. 270-273; Exhibit 76, R. 380-383;

Exhibit 77, R. 384-386; Exhibit 78, R. 386-392; Exhibit 84,

R. 403-409; Exliibit 85, R. 409-416; etc.), and in similar

documents.

From this mass of figures there emerged finally the

little '*green slip" (R. 307-308, 334; Exhibit 64, certified

to this court in its original form), a combined statement

covering the business and assets of the Deseret and its

affiliated corporations which were merged in the Merrill

of Utah. Particularly, this statement set out the value of the

combined assets as of December 31, 1929, to be $812,670.79.

Here the attack made by the Government centered

(R. 433-436, 473-474) ; by a comparison of this statement

with certain income tax returns made by the Merrill of

Oregon, the Deseret and the Gateway likewise for the year

1929, Mr. Baker, one of the Government's auditors,
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reached the conclusion that the claimed assets as recited

in these returns were hut $465,825.27 as against the figure

$812,670.79 recited in the prospectus (R. 436). An over-

statement of $346,845.52 is the deduction.

On the other hand, in refutation of the Government's

case here the appellants called Mr. Anton Strebel, the au-

ditor for the companies from April 1, 1929, until May 1,

1931, (R. 850-851), who explained in detail the balance

sheets for the corporations furnished Mr. Ralph Davidson,

the advertising manager, from which by combining totals

without eliminating intercompany transactions the figure

of $812,670.79 was arrived at by Mr. Davidson (R. 852,

855-856). The other figures used in this particular exhibit,

vouched for by Mr. Strebel himself (R. 852), were not at-

tacked.

Mr. Davidson was not called by the Government.

Knowledge of his error, chargeable on the record solely to

him, whom the United States elected not to put on the stand,

was not brought home to any of the appellants. To the

contrary, the record shows their denial of any conscious

connection with the erroneous statement here in issue (R.

950, 990-991, 994, 1026-1027). Equally clear is the uncon-

tradicted evidence that explicit instructions in writing were

given to the salesmen in the field as early as May 15, 1930,

forbidding the representation that any stock sold was ac-

companied by a guaranteed earning or dividend (R. 936-

937). The good faith of the appellants here is not chal-

lenged.

Moreover, their good character as peaceful and law-

abiding citizens was abundantly vouched for. (R. 795-796,

833, 842, etc.) Montana investor after investor, called as

appellants' witness (R. 799-801, 817-833, 848-849, 859-864,

etc.) testified to purchases made without resort to such in-

ducements as the testimony of the Government witnesses
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tended to establish. Their corporate books, which the Gov-

ernment, as we have noted, does not attack (R. 475), were

verified by R. G. Abbey, a certified public accountant (R.

870-883). His testimony is neither criticised nor contro-

verted.

Likewise not contradicted is the established fact that

the moneys received from the stock sales, particularly in

Montana where the evidence goes into great detail, were

used for the purpose for which the stock was sold, viz. : to

build and acquire mortuaries. (R. 253-254) J. M. Baker, an

auditor for the government, testified generally to an exami-

nation made by him of the Montana stock sales account

(R. 772) ; Mr. Julius J. Wuerthner, the trustee by appoint-

ment of the Montana investment commissioner under the

conditions of the licenses which that official issued, was in

court and testified as a Government witness (R. 279-285,

773-774). Neither contradicted in the slightest the appel-

lants' evidence that the funds paid in by the stock sub-

scribers were invested as promised.

In detail, the record shows the purchase and the con-

struction of mortuaries with furnishings and equipment ag-

gregating $326,000.00 in value: at Missoula, Montana,

around $70,000.00 was invested; at Butte, Montana, over

$90,000.00 altogether; at Anaconda, Montana, approxi-

mately $18,000.00; at Livingston, Montana, about $35,-

000.00; at Great Falls, Montana, $100,000.00 or over; at

Phillipsburg, Montana, from $2,500.00 to $3,000.00. (R. 925-

928) In the light of Mr. Baker's testimony that the total

net sales in Montana amounted to $357,359.00 (R. 772),

there is reflected a sales cost for commissions, etc., of but

$31,359.00, or considerably less than ten percent of the

gross receipts, not one-half the commission allowed by the

permits (R. 254-257).

In these mortuaries the only evidence in the record
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shows the utmost good faith on the part of the appellants

in the conduct of their undertaking business in line with

Mr. Merrill's plan. To conclude here, we quote briefly from

the testimony referring to the conduct of the establish-

ment at Great Falls, Montana, (R. 802)

:

*'I have operated this particular mortuary of the

Merrill Mortuary from the time it was opened on

Memorial Day, 1931, until the last date named in the

indictment, March 20, 1934. In operating that mortu-

ary as nearly as I could I have carried out the plan

that I felt was the original intention of the corporate

officers and corporation . . ."

Again (R. 803)

:

"... We attempted to run the mortuary at Great

Palls on a cost basis plus 10 per cent. That was the

original certificate plan, and as near as I knew how

to figure it, that was carried out to the letter, begin-

ning with my first operation in the fall of 1930. Every

one who presented a certificate for service was given

that kind of service.
''

The failure of the Deseret to set up a reserve on their

books to cover losses on sales of burial certificates was

emphasized by the Government as proof of fraud. (R. 700-

701) J. P. Marstella, the Internal Revenue Agent of the

United States for Utah, Idaho and Montana (R. 865), testi-

fied that for 1926 and 1927, the Deseret set up a reserve on

their books "as amounts payable for these $60.00 that they

collected for the certificates," but this reserve was disal-

lowed by the Internal Revenue Department. (R. 869) Are
the accounts of the appellants to be condemned as fraudu-

lent for failure to continue a reserve condemned by the In-

ternal Revenue Department? Are they to be branded crimi-

nals because they did not set up a reserve called im-



17

practicable by Mr. Partridge, the Government's witness

(R. 700-701), and by the auditor, Mr. Abbey? (R. 883)

A resume of the facts of the entire case indicates

that the prejudice worked by the errors assigned is not

only manifest, but grievous. The plaint of the thirty-six

"victim" witnesses, more or less, who testified to their

losses before a sympathetic jury, was calculated to over-

ride every other consideration.

(d) Questions Raised by Appellants.

This indictment was returned April 13, 1935. (R.

55) The scheme alleged in the indictment was fully con-

summated and terminated in September, 1931. The bar

of the statute of limitations fell April 13, 1932. Exhibit 33,

a letter dated February 3, 1932, not set out in the indict-

ment, was received over appellants' objection (R. 371-373),

first, that this letter was barred by the statute, and, second,

was mailed after the scheme was concluded. To a denial

of these various objections exceptions were reserved below

and error is assigned here thereon. Exhibit 33 is typical

of many other such letters offered and received in evidence

over the same objection.

To the indictment letters, all of which were dated sub-

sequent to April 13, 1932, appropriate objections and ex-

ceptions were taken that these letters were not in further-

ance of any scheme or artifice charged in the indictment.

Exhibit 34, a letter of April 23, 1932, is typical. (R. 362-

364). Refusal of appellants' request for a peremptory

instruction to the jury (R. 1047, 1093), denials of their

several motions for directed verdicts at the close of the

case (R. 1037-1041, 1041-1043, 1043-1046) present for re-

view on this appeal the same fundamental contention that

this prosecution was begain too late, and that the indict-

ment letters were mailed after the alleged scheme had

ended.
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By demurrer (B. 55-71), by motion for bill of particu-

lars (R. 72-95), and by some nineteen motions to strike

out evidence made at the close of the Government's case

(R. 774-795), and of the entire case, all of which were

denied, the scope and content of the indictment were con-

sistently challenged by the appellants, and likewise the

propriety of the evidence in the record under the alle-

gations of the indictment.

A third subdivision of the argument is bottomed upon

the charge of the court to the jury. By the appellants

exception was taken (R. 1088) to the refusal of the trial

court to give their requested instructions B and numbers

23, 25, and 30 (R. 1047-1051). Further exceptions were

taken bj^^ the appellants to specified paragraphs of the

charge as given (R. 1088-1094). First, the Court directed

the jury to convict if any one or more of the material

representations as charged were proved beyond a rea-

sonable doubt, and without more (R. 1068, 1088-1089).

Thus was commanded a conviction contrary to the law

and upon facts in themselves amounting to no crime at

all. There was here clear conflict with other instructions

given (R. 1060-1061). The Court in its charge failed to

outline the elements of the offense charged (R. 1071-1072,

1093). The jury were further advised that one may act

with such gross carelessness and indifference to the truth

of statements signed and sent out by him as to warrant

the conclusion that he acted fraudulently. (R. 1068-1069)

This instruction appellants contend eliminated the effect of

their evidence of good faith, and authorized a conviction

upon proof of mere negligence or inattention, without dem-

onstration beyond a reasonable doubt that they acted with

a positive criminal intent. (R. 1089-1090)

A fourth subdivision of the argument comes from

the Court's rejection of evidence offered by the appellants
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to show their good faith: first, in the testimony of Lloyd

Croxford to prove the lowering of the price level for

funerals in the Great Falls territory (R. 804-805) ; sec-

ond, the refusal of the Court to permit Charles S. Merrill

to testify that his plan contemplated the giving of cheaper

funerals to 42,000 families in Salt Lake valley (R. 902-903).

The assignments of error are several by each appel-

lant as to the errors specified in the denial of his motion

for a directed verdict (R. 106-109, 110-113, 114-118);

otherwise, the errors assigned, some thirty-four in num-

ber, are common on the face of the record to all the ap-

pellants, and are so specified as joint and several (R.

119-196).

SPECIFICATIONS OF ERROR RELIED UPON

The following assignments of error are argued and

relied upon in this brief by appellants

:

Assign- Record Brief Assign- Record Brief
ments Page Page ments Page Page

Charles S. XTX 156-159 36

Merrill

No. I 106-109 34-35 XX 159-162 25

Clarencek XXT 163-165 36

Merrill

No.L 110-113 35 XXII 165-168 36

Soren XXIII 167-171 36
Rasmussen
No. I 114-118 35 XXIV 171-175 36
I 119 22 XXV 175-177 36
II 119-120 22 XXVI 177-179 36
III 120-129 30-31 XXVII 179-181 36
IV 129-130 31-32 XVIII 181-184 36
VI 132-133 35-36 XXIX 184-186 36
X 137-139 48 XXX 186-189 36
XI 139-141 59 XXXT 189-190 26-27
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Assign-

ments
Record
Page

Brief Assign-

Page ments
Record
Page

Brief

Page

XV
XVI
XVII
XVIII

146-147

147-151

151-153

154-156

56 XXXII
25 XXXIII
36 XXXIV
36

ARGUMENT

190-193

193

194-195

63

64

44

The appellants contend:

/. Their demurrer and the motion for a bill of par-

ticulars are good on the face of the indictment, because

the omnibus paragraph (R. 11-12) charges fraudulent prac-

tices in the most general terms, by way of conclusion

only, and is in no wise limited in its universal scope by

the paragraphs following, which specify certain of the rep-

resentations relied upon by the Government. (R. 12-27)

Consistent with their position here, the appellants argue

that their motions to strike certain evidence from the

record made at the close of the Government's case and of

the entire case, respectively, should have been sustained,

to leave before the jury only relevant testimony bearing

upon the specific charges of fraud which the Government

actually attempted to prove. The surplusage admitted

under these vague and indefinite allegations should have

been eliminated.

//. In the second subdivision of the argument will be

grouped those assignments of error which variously present

the question whether the scheme or device charged in any
event were not entirely consummated or otherwise aban-
doned not later than September, 1931, or thereabouts.

Viewed in one aspect, this contention means that the artifice

devised, if any, lay l3eyond the bar of the statute of limi-

tations. Otherwise phrased, the argument here runs that

there was no scheme to be furthered or executed at the time
the indictment letters were delivered.
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///. The appellants' position here is that error pre-

judicial to them crept into the Court's charge to the jury-

when a conviction was directed merely upon proof of a

material representation, as charged, without reference to

(1) the formulation of an artifice or scheme to defraud,

(2) the use of the mails in furtherance or attempted fur-

therance thereof, (3) falsity, (4) criminal intent, etc. Spe-

cifically, to summarize the basis for this contention, nothing

need be added to the statement already made of the

case above. Taken as a whole, however, the appellant 's ar-

gument under this subdivision is that the specified por-

tions of the Court's charge to which exception was taken

so vitally conflict with other parts of the charge and with the

law that the jury were instructed to convict upon a state of

fact and under circumstances which fall far short of a viola-

tion of Section 338, Title 28, United States Code, Section

215 Criminal Code of the United States, In this connection

it is also seriously contended that the Court failed to in-

struct the jury as to the essential elements of the crime

charged, and that, exception being taken to this defect in

the instructions, the Court did nothing more than to read

literally from Section 338, Title 28, United States Code.

IV. In the fourth place, appellants contend that they

were denied a full opportunity to show their good faith by

the Court's refusal to permit evidence of the lowering of

the price level of funerals in the Great Falls territory, or

to have Charles S. Merrill testify to the giving of cheaper

funerals to 42,000 families in Salt Lake Valley. Numerous

other objections were raised and exceptions taken to the

trial court 's limitations placed upon the right of the appel-

lants to show their good faith. Error was assigned in the

two foregoing instances only as showing typical examples

thereof.
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Cotinsel now turn directly to their contentions tinder

the indicated headings.

7.

THE ALLEGATIONS OF THE INDICTMENT ARE IN-

SUFFICIENT TO AUTHORIZE THE ADMISSION OF
CERTAIN SPECIFIED EVIDENCE WHICH PREJU-
DICIALLY EXTENDED THE GOVERNMENT'S

PROOF BEYOND THE FAIR SCOPE OF THE
INDICTMENT

(a) Assignments of error I and 11 are (R. 119-120)

:

I. The Court erred in overruling the defendant's and

appellants' joint and several demurrer filed on the 8th day of

January, 1936, and overruled by the Court on the 27th day

of May, 1936, over the exceptions of the defendants at the

time.

XL The Court erred in overruling the joint and several

motion of the defendants and appellants for a bill of particu-

lars, filed in this cause on the 8th day of January, 1936, and

presented to the Court and by the Court overruled on the 27th

day of May, 1936, over the exceptions of the defendants and

appellants at the time, the motion aforesaid being made and

presented upon the grounds that the indictment herein, and

each count thereof, was and is so vague, indefinite, uncertain,

ambiguous, equivocal and contradictory in the averments

thereof, which were and are in the particulars specified in the

said motion so improperly and generally alleged and set forth

that the defendants and appellants could not and cannot prop-

erly or adequately prepare their defense to the said indict-

ment, and to the several counts thereof, or at alL

The indictment first defines the investors who were to

be defrauded. (B. 2, 4) By way of inducement, the organ-
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ization of the corporations involved (R. 4-10), and their

relationship are next averred. (R. 2-10)

Then, with particularity, the indictment specifies the

nature of the fraud to be perpetrated (R. 10) as distin-

guished from the means. (R. 11-27.) For clarity we quote

from the indictment the descriptive averment (R. 10)

:

"It was further a part of said scheme that the de-

fendants would sell to investors in the State of Mon-

tana and other states of the United States the First

Preferred Stock of the said Merrill Mortuaries, In-

corporated, the price secured for same to be the par

value of $15.00 per share and an additional $85.00 per

share for said stock, and would also sell to said in-

vestors in Montana and other states of the United

States, the Mutual Preferred Stock of said Merrill

Mortuaries, Incorporated, of no par value, the price

secured for same to be $100 per share, but it was

planned that with each Mutual Preferred share of

stock sold they would offer and deliver to the investor

an amount of common stock varying from time to

time."

Thus simplified, the indictment charges the appellants

with devising a scheme to defraud the investing public

through the sale of stock of the Merrill of Utah, which is

the kind of fraud to be perpetrated by means of the pre-

tenses thereafter suggested and specified, as the manner
of its perpetration. The appellants have challenged the

sufficiency of the averments of the alleged fraudulent prac-

tices, particularly in the absence of a bill of particulars,

to justify the admission of important lines of evidence upon

which their conviction rests.

This challenge goes directly to the omnibus clause in

the indictment (R. 11-12), the vagueness and generality of

which is in no wise restricted by anything set out in the
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succeeding sixteen paragraphs. Indeed, a restriction or

limitation is expressly denied by the paragraph which fol-

lows the general averments of fraud (R. 12), wherein it

is expressly stated that the special allegations of fraud

made thereafter are not all the charges relied upon, but

are merely ** among the many false and fraudulent pre-

tenses, representations and promises so made, and to be

made" (R. 12), etc. Here is the Government's explicit

promise that what it has chosen to specify as acts which

it claims were fraudulent is but a part of the entire proof

to be offered, otherwise referable to the omnibus para-

graph. With the very language of this paragraph of the

indictment in mind (R. 11-12), we respectfully invite the at-

tention of the Court first to the authorities condemning

exactly this manner of pleading a crime.

The case of Bech vs. United States, {CCA. 8th Cir.) 33

Fed. {2d) 107, is squarely in point. The charge there made
by the indictment was identical with that at bar. There five

pages of so-called specific averments of fraud were before

the court, (33 Fed. {2d) 109) ; here fifteen printed pages of

the record contain matter of like import (R. 12-27). The
omnibus clause in the J5ecA;case {33 Fed. {2d) 110), parallels

a like clause in the indictment at bar (R. 11-12). If dis-

tinction there be, the challenged paragraph here is the

more offensive.

In the Beck case, the Court of Appeals of the Eighth

Circuit aptly characterizes such allegations as those of

Mother Hubbard in purpose and effect; the paragraph in

question to constitute a "shotgun" clause; the resulting

indictment as grossly unfair to a defendant.

Moreover, the record here shows that this defect in

the indictment was pointed out to the trial court, both by

demurrer and motion for a bill of particulars. Although
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the allowance of such a demurrer, or the granting of such

a motion in the usual case is discretionary, the discretion

exercised must, nevertheless, be judicial. The Beck case is

pointed authority that the denial in such circumstances

certainly of hoth a demurrer and motion is an abuse of dis-

cretion for which relief may be had in the appellate court.

See further: United States vs. Hess, 124 U. S. 483, 8 Sup.

Ct. Rep. 571, 31 L. Ed. 516 ; United States vs. Halsey, Stuart

& Co., Inc., {D. C, Wis.) 4 Fed. Sup. 662; O'Neill vs.

United States, {CCA. Sth Cir.) 19 Fed. {2d) 322.

Nor did the appellants' complaint directed at the in-

dictment prove visionary upon the trial. There the govern-

ment made good use of the generous language in which the

** shotgun" paragraph of this indictment was written (R.

11-12).

(b) Assignment of Error XVI (see Appendix, p. I):

In summary, this assignment specifies error in the admission

in evidence of Exhibit 35, a letter dated August 21, 1929,

addressed to Florence A. Goodson, and referring to the Mutual

Mortuary Association, and to stock subscriptions thereto. The

substance of the objection made was that the evidence lay

without the scope of the indictment (R. 353-357).

Assignment of Error XX (see Appendix, p. IV): In

summary, this assignment presents the ruling of the trial

court in receiving in evidence the minutes of the board of

directors of the Merrill of Utah, of March 10, 1932, and the

accompanying letter of April 18, 1932, referring to the pro-

posal made to exchange outstanding first preferred stock of

the Merrill of Utah, for the common stock of the Deseret,

held by the first named corporation, and further for the assets

of the undertaking parlors and business at Portland, Oregon.

(R. 449-459) The substance of the objection made was that

for this evidence there was no foundation in the indictment.
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(Assignment of Error XXXI. (R. 189-190) The Court

erred in overruling and denying the objection of the defendants

and appellants to the testimony of the witness, John Skola,

called by the United States, concerning a sale by the defendant

and aippellant, Charles S. Merrill, to Mr. Skola, of the personal

stock of Mr. Merrill, and in receiving the testimony of the

witness with reference thereto in evidence against the said de-

fendants and appellants under the allegations of the indict-

ment, to which said ruling an exception was then and there

taken by the said defendants and appellants, and as follows

(Bill of Exceptions, pages 453-455 inclusive), (R. 729-731),

to-wit:

* * * And one morning I heard the dog bark so much

I came out and I saw the man coming through the barbed

wire and he was saying, "Call off the dog, I am afraid of them."

I did, and as soon as he came he shook hands with me and he

says, "I am Charles Merrill from the Deseret Mortuaries Com-

pany. I hear that you got $30,000 in the Zion Savings Bank,

and I like to sell you some stock."

Mr. Rich: Your Honor, I will, at this time on behalf of

the defendant Smith object to this evidence upon the ground

that it is immaterial, irrelevant and incompetent, and I would

like to make the suggestion that Your Honor determine the

admissibility of this evidence at this time.

The Court: The objection will be overruled.

Mr. Rich : May we have an exception?

The Court: Yes.

Mr. Bowen: And may this objection apply to the other

defendants?

The Court: Yes.

Mr. Rich: May this objection go to all this line of testi-

mony?

The Court: Certainly. Proceed.
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To which ruling of the Court an exception was then noted

and taken by all the defendants and by the Court allowed.

(1) These assignments are but a continuation at the

trial of the contentions which previously the appellants di-

rected at the indictment. A consideration of the evidence

to which these assignments refer demonstrates beyond

question that, had the trial < ourt not ruled on demurrer the

omnibus paragraph of the indictment good, and had a bill

of particulars not been denied, Exhibit 35 would not have

been received in evidence, and the witness, Florence A.

Goodson, could not have testified with reference thereto.

(R. 355-358). In this fashion beyond the fair scope of the

indictment, there was introduced into the government's

case (1) the Mutual Mortuary Association, of which the

indictment is silent, and (2) representations laid at the

appellant's door of which the indictment makes no mention.

There is here read the representation that all the
* 'money subscribed will be placed in the bank, subject to

withdrawal only upon condition that the organization is

effected." (Ex. 35, R 355-357). Of course, the stock sub-

scriptions received from the sale of the stock described in

the indictment were handled in an entirely different man-

ner under an altogether different agreement. The repre-

sentation here quoted does not appear in the indictment.

So, too, this exhibit contains the representations that

all the ''funds will be used to secure preferred stock," and

that no "commission shall be paid out of your subscription

money." The stock described in the indictment was actual-

ly sold under the permits of the Investment Commissioner

of the State of Montana, (R. 252-255) and of the Utah Se-

curities Commission (R. 400-402), both of which allowed

the payment of commissions and of certain promotion ex-

penses, and as to which there is in the indictment no allega-

tion of deception practiced at all. The evidence of the
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payment of commissions in the face of the nnambignons

language of Exhibit 35, erroneously given to the jury, co-

vertly and beyond the legitimate limits of the indictment,

told the jury that a breach of faith was suffered by the

appellants when deductions were made from the proceeds

of the Montana stock sales for authorized promotion ex-

pense. Prejudice is undeniable.

To permit proof of such a document under this indict-

ment to a jury already confused by a multitude of figures,

statements and correspondence, is to invite certain per-

plexity and misunderstanding, and is to procure the appel-

lants* conviction, not because first preferred and mutual

preferred stock of the Merrill of Utah, at times with blocks

of its common stock, were sold contrary to the specific rep-

resentations charged in the indictment, but because this

stock was not disposed of in accordance with the represen-

tations made concerning the Mutual Mortuary Association,

an organization which the indictment does not mention.

(2) Again the indictment may be read from end to

end; no reference there will be found to the transfer in

March and May, 1932, of the common stock of the Deseret

and of the assets of the Portland branch from the Mer-

rill of Utah to the holders of its preferred stock, who
elected to make the exchange. (E. 451-457) The excuse

for the admission of this evidence lies in the omnibus

paragraph of the indictment. But it is clearly inadmissible,

viz. : as a part of the scheme charged, because an exchange

in this fashion of the corporate assets is not suggested;

as a fraudulent pretense, because no hint of such a repre-

sentation is fairly to be read in the specifications of the

charge. (R. 12-27). Inadmissible, we urge, except as the trial

court by denying the appellants' demurrer and motion for a

bill of particulars has saved for the Government the benefit

of the "shotgun" allegations, and thereunder has per-
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mitted at the discretion of the district attorney proof gen-

erally of ''false and fraudulent pretenses, representations,

and promises made and to be made in accordance with said

scheme and artifice," etc.

(3) Finally, in this connection, there is the testimony

of John Skola and Vesta Skola, his wife, already noted.

The so-called iSkola transaction occurred almost entirely

before the Merrill Mortuaries, Incorporated, of Utah, was

organized on September 9, 1929. (R. 218, 729-738). The

representations which induced this sale, as these witnesses

testified, are not to be found in the indictment.

For example, Mr. Skola charges that Charles S. Mer-

rill, the appellant, represented he would sell "Deseret for

$1.50, the same as we got it." (R. 732) The indictment

recites no such false pretense. Yet otherwise the record

shows that Mr. Merrill acquired his Deseret stock at $1.00

a share (R. 439-440, 442, 961.) The necessary inference

is that the positive representation testified to by Mr.

Skola was wilfully false. The prejudice here done the ap-

pellants is doubled when it appears that eventually Mr.

Skola got stock of the par value of $30,000.00 in the Mer-

rill of Utah.

Examples of such representations testifed to by Mr.

Skola, and entirely beyond the intendment of the indict-

ment, might be multiplied manyfold. We note shortly:

that an apostle and other high officials of the church were

"all with us" (R. 732) ; that Mr. Merrill promised to make
Mr. Skola "a director of the company" (R. 733), a prom-

ise which was not fulfilled (R. 743) ; that it was repre-

sented to Mr. Skola he had no "right to have this money
on your name. The government will arrest you. Half of

it belongs to your wife." (R. 735) Mr. Skola testifies

that his wife, persuaded thereto by the appellants (R. 753-
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754), threatened to divorce him nnless he subscribed for

stock (R. 735) ; and so on throughout this testimony.

Not one of these pretenses is to be read in the indict-

ment either by direct averment or by way of inference or

recital. There is no question here of an averment made

which lacks precision and definiteness, and which, although

unskilfully drawn, may squint at a description of fraud in-

tended. In this indictment there is no specification at all

even remotely hinting at the testimony of these witnesses.

The charge as the grand jury presented it is barren of any

language reaching the pretenses practiced, as these wit-

nesses detailed, to persuade them to purchase.

If the United States need not allege in the indictment

the representation that Mr. Merrill falsely pretended to

have acquired stock in the Deseret Mortuary Company at

$1.00 a share as a fraudulent inducement to the sale made
to Mr. and Mrs. Skola, then there is no need for the aver-

ment that "investors investing in Merrill Mortuaries, In-

corporated, had a guaranteed money back protection." The

averment is then superfluous that "money invested in first

preferred and mutual preferred Merrill Mortuaries, In-

corporated, shares of stock would be returned with a bonus,

ranging from 10% to 50% in approximately one year," etc.

(R. 13-U)

Distinction between the one representation alleged and

the other withheld there is none. The requirement that the

one be set out in the indictment to authorize the admission

of evidence applies with equal force to the other. Patently,

these assignments have merit; the admission of this evi-

dence beyond the scope of the indictment was a serious

prejudice to the appellants ' defense.

(c) Assignment of Error III (see Appendix, p. VII):
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In sammary, this specification made upon the denials by

the trial court of the motions to strike evidence of certain

representations alleged to be fraudulent, presents in substance

the same challenge to the evidence as the demurrer and motion

for bill of particulars to the indictment itself. Otherwise

phrased, these motions made at the close of the government's

case and renewed at the close of all the testimony sought to

eliminate from the record testimony which the appellants as-

sert is (1) surplusage, and (2) irrelevant to the proof of any

fraud charged in the indictment

Assignment of Error IV is (R. 129-130)

:

The Court erred in overruling the following motions inter-

posed by the defendants and appellants at the close of all

the evidence in the case, which were renewals of the motions

to strike from the evidence, made at the close of the case in

chief of the United States and which constitute assignment

of error No. Ill above, the said motions being presented to

the Court in the following manner (Bill of Exceptions, page

725), (R. 1035), to-wit:

Mr. Davis: First, may it please Your Honor, I renew

the motion interposed at the close of the government's

case in chief, with reference to certain paragraphs of the

indictment and the evidence offered by the government

thereunder; those were made in separate paragraphs and

in separate motions, and without re-reading those mo-

tions, I renew those motions separately at this time, Your

Honor.

which were denied and exception thereto reserved as follows,

(Bill of Exceptions, pages 734 to 735, inclusive), (R. 1046),

to-wit:

Mr. Davis: That is all we have except my renewals

of the motion to strike, which relates to the different

paragraphs of the indictment, paragraphs one to sixteen,
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inclusive, as presented at the close of the Government's

case in chief.

The Court: This motion will be denied.

Mr. Davis: May we have an exception to the denial?

The Court: Yes.

To which ruling of the Court an exception was then noted

and taken by all the defendants and by the Court allowed.

The grounds of these motions (R. 774-794) are vari-

ously specified: (1) that there is failure of proof of certain

specifications; (2) that certain representations testified to

are too indefinite; (3) that other representations shown

are merely matters of opinion and judgment, for which

there is in the evidence no standard to determine their

truth or falsity; (4) that the evidence was received under

allegations of the indictment, which are surplusage, etc.

(R. 127-128) The denials of these motions (R. 794-795,

1046) left in the record a mass of testimony received with-

in the vague and uncertain limits of the indictment which,

as pointed out by the demurrer and as specified in the mo-

tion for bill of particulars, was entirely lacking in that

precision which proof of fraud in fact demands.

There can be no doubt that proof of the fraudulent de-

vice which the statute mentions follows in general the proof

of fraud required elsewhere in the law. United States v.

Brown, (C.C.A., 2d Cir.) 79 Fed. (2d) 321; Foshay v. Uni-

ted States, (C.C.A., 8th Cir.) 68 Fed. (2d) 205. From these

authorities we take it that it is not enough to prove merely

the making of a representation, even though that represen-

tation be one which the indictment recites. Certainly the

evidence must go further to justify the finding beyond a
reasonable doubt of falsity. Clearly too the representa-

tion must be sufficiently certain to be classified as the state-
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ment of a fact as distinguished from a mere matter of

opinion or judgment.

It is one thing to charge that the appellants were rep-

resented as "men of substantial wealth and marked busi-

ness ability" (R. 12, 775), and there to rest with proof

merely of the making of such a statement. It is another

thing to prove (1) that this representation is of a fact

present or future as distinguished from the mere expres-

sion of an opinion, and (2) that as a statement of such

fact it is false. The United States made no effort, real or

apparent, to prove either of these necessary elements. Spe-

cifically, this representation does not appear on the record

to be false, either standing alone as the evidence relating

thereto was given by the witnesses, or when taken in con-

nection with the conduct by the appellants of their business.

Particularly in this connection, we note the testimony of

the ''victim" witnesses, (R. 417-418, 481, 564, etc.) ; we note

also that the Government did not prove the fact to differ

from the representations here repeated. So with other rep-

resentations pointed out in the motions.

The office of these motions to reject as surplusage (R.

776-781, etc.), and to eliminate from the case for want of

proof (R. 776, 777, etc.), was to confine the case of the

United States within its pleadings and to purge the evi-

dence of representations not pleaded or pleaded and not

proved. As the case went to the jury, the real was so inter-

mingled with the fanciful that no juror could distinguish

the one from the other.

From the viewpoint of the United States one of the

real issues was whether the appellants knowingly had mis-

represented the soundness of the investment offered the

public, (R. 17-18) It is difficult to see why, with the evi-

dence bearing upon this issue, there should have gone to

the jury also irrelevant references to random statements
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wealth and marked business ability." Particularly, should

this and similar evidence have been withdrawn from the

jury upon the motions which specifically pointed out the

objectionable matter.

This brief at this point would be carried beyond all

reasonable bounds, were counsel here to comiment specifi-

cally and separately upon every such motion made and

upon every line of the record at which these motions were

directed. By way of summary, we may permissibly write

that the motions speak for themselves when read in the

light of the record. They are but continuations, we repeat,

of the contentions pressed and argued at length heretofore

in support of the assignments based on the demurrer, the

motion for a bill of particulars, and the evidence referring

to the Mutual Mortuary Association, the transfers of

corporate assets made in March and May, 1932, and the

testimony of the witnesses, John and Vesta Skola. With

that argument and the citation of authorities there made,

we rest our contentions here.

//.

THE GOVERNMENT FAILED TO PROVE A SCHEME
IN EXISTENCE WHEN INDICTMENT LETTERS
WERE MAILED, OR WITHIN THREE YEARS BE-

FORE INDICTMENT WAS RETURNED

Several assignment of error of aippellant, Charles S.

Merrill (see Appendix, p. XV)

:

In summary, this assignment presents for review the

denial of this appellant's separate motion for a directed ver-

dict, made at the close of all the evidence upon the grounds,

shortly stated, that no scheme or artifice as charged in the

indictment was shown by the evidence to be in existence at
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any time within three years before the return of the indict-

ment, or when the indictment letters were written, to which

these indictment letters, or any letters, delivered after Sep-

tember, 1931, could refer. (R. 1043-1046)

Several assignment of errors of appellant, Clarence Mer-

rill (see Appendix, p. XVII)

:

In summary, this assignment presents the denial by the

trial court of the motion of the appellant, Clarence Merrill,

made for a directed verdict at the close of aU the evidence, upon

grounds substantially identical with those summarized above

in connection with the similar assignment made severally by

the appellant, Charles S. Merrill. (R. 1041-1043)

Several assignment of errors of appellant, Soren Ras-

mussen (see Appendix, p. XIX)

:

In summary, this assignment presents for review the

motion of the appellant, Soren Rasmussen, made at the close

of aU the evidence in the case for a directed verdict upon

grounds essentially the same as those summarized above in

connection with like motions made on behalf of the appellants,

Charles S. Merrill and Clarence Merrill, and in the case of

Mr. Rasmussen urging the further reasons for his acquittal,

in substance, that the evidence failed to show the delivery of

the indictment letters either by his authority or with his

knowledge, and that the record was wanting in any evidence

to prove his bad faith or fraudulent intent. (R. 1037-1041)

Assignment of Error VI is (R. 132-133)

:

VI. The Court erred in refusing to charge the jury as

requested by the defendants and appellants, in writing, before

the close of the evidence in the case and before any argument
to the jury was made as follows (Bill of Exceptions, page

735), (R. 1047), to-wit:
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Defendants' Requested Instruction No. 1 : The Court

at the close of all of the evidence in the case instructs the

jury to find the defendants, and each of them, not guilty

under each count in the indictment.

to which refusal of the Court to so charge the defendants and

appellants duly excepted before the juiy retired to consider of

their verdict and while the jurors were yet in open court sit-

ting in the jury box as follows (Bill of Exceptions, page 776,

lines 15 to 24 inclusive), (R. 1093), to-wit:

I do not know if the defendants took exception to the

refusal of the Court to give defendants' requested in-

struction Number One, but that should be.

Assignments of Error XVII, XVIII, XIX, XXI, XXII,

XXIII, XXIV, XXV, XXVI, XXVII, XXVIII, XXIX and XXX.

(See Appendix, pp. XXII - L) : In summary, these assign-

ments challenge the rulings of the trial court in admitting

in evidence over objection made and exception noted, the

letters recited in the several counts of the indictment and

others delivered through the mails at various times after Sep-

tember, 1931. The substance of these assignments is that

at a point of time beyond the bar of the statute of limitations,

the scheme or device laid in the indictment, if such there were,

had been fuUy executed and its purpose entirely fulfilled; that,

therefore, there was no scheme in existence to be furthered

by the delivery of the letters mentioned. (R. 362-365, 371-

373, 373-376, 518-521, 521-523, 525-528, 528-531, 546-547, 551-

553, 555-557, 559-562, 593-595, 604-606)

In the opening pages of this brief the statement of

fact has set forth in great detail the extreme limits of the

proof, in point of time, of the scheme upon which the

United States relies. No attempt will be made here to

repeat the substance of what has already been written.
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We shall reiterate, however, for the purpose of empha-

sis, the conclusion which the facts of this record irresist-

ibly force. It is not contradicted by a line of testimony in

the record that by September, 1931, the stock selling cam-

paign undertaken by the appellants to dispose of the stock

of the Merrill Mortuaries, Incorporated, was entirely

closed, and that any idea of a resumption of these sales

was then entirely abandoned. It is equally not to be con-

troverted that after September, 1931, no effort was ever

made by the appellants, or by the corporations with which

they were connected, or by anyone for whom they were

responsible, to collect a stock subscription.

Not only was the campaign for the sale of stock aban-

doned and efforts to collect for such sales entirely out of

mind, but there was neither intent nor thought with the

appellants or anyone with whom they were connected to re-

sume stock sales or subscription collections at any time

after September, 1931.

On these facts, affirmatively established by the evi-

dence, the contention of the appellants to support the as-

signments of error here urged is short : the indictment let-

ters, all of which were delivered after April 13, 1932, were

not delivered, as the statute requires, for the purpose of

executing the scheme or artifice, if any, or of attempting so

to do. Section 338, Title 18, United States Code {Section

215, United States Criminal Code). Then the plan to sell

Merrill stock was ended and wholly abandoned.

Therefore, proof of the offenses charged was utterly

wanting. These letters, erroneously admitted, did not make

a case for the Government. The several motions of the ap-

pellants for directed verdicts should have been sustained.

The merit of these assignments requires no extended

demonstration. If the premise be sound, the assignments
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are certainly meritorious. It would be idle for anyone to

argue that a letter written on April 18, 1932, could violate

the statute, if, when the letter was mailed or delivered,

there was in existence no scheme or artifice to defraud.

Plainly, that section of the Criminal Code requires (1) a

scheme or artifice to defraud actually in existence and in

process of execution, and (2) a letter contemporaneously

mailed or delivered for the purpose of executing "such

scheme or artifice or attempting so to do." Both the

scheme and the mailing or delivery of the letter must con-

cur in point of time; and we do not understand the Govern-

ment to contend otherwise. Obviously, too, if a scheme has

come to an end, either because it has been abandoned or

because its purpose has been achieved, and if that abandon-

ment or consummation takes place before the letter in

question passes through the post office of the United

States, there is no violation of the law, exactly as no crime

would have been committed had the scheme never existed

at all. For, in the one case as in the other, there is no arti-

fice or scheme to defraud concurring in point of time with

the use of the mails. The authorities are clear that the ar-

gument here is sound.

In McNear v. United States, (C. C. A., 10th Cir.)

60 Fed. (2d) 861, the defendant was charged with the use

of the mails in furtherance of a scheme to defraud, as at

bar. Because of the close analogy between the facts of

that case and the record here for review, we shall briefly

summarize that decision, the better to illustrate counsels'

argument on this appeal.

In the McNear case, the fraudulent scheme was the

sale of fictitious titles to two tracts of real estate. The
money and property obtained as the fruit of this scheme

were realized not later than October 5, 1925, in the one

case, and December 3, 1925, in the other. The letters upon



89

which the indictment was based were mailed on March 17,

1926, and on September 8, 1926, respectively. The defend-

ants' motion for a directed verdict specified, as did the

motion of the appellants here, that the evidence showed the

artifice which was charged to have been fully executed

before the letters set out in the indictment were mailed.

As upon the trial of this case below, so in the McNear case,

the trial court denied this motion.

In the quoted paragraphs below, our argument is con-

cisely stated (60 Fed. (2d) 863-864)

:

''According to the first indictment, when the de-

fendant took the note for $7,080 on October 5, 1925, the

fraudulent scheme was fully consummated. But the let-

ter to Coulter was not mailed until March 17, 1926,

and could not then have been sent for the purpose of

executing the scheme. Under the second indictment,

the like scheme was completed when the defendant

obtained the note and the Oklahoma land under the

contract, on December 3, 1925. But the letter of Sep-

tember 8, 1926, written long afterward, was unavail-

ing therefore to aid in the execution of the scheme.

For this reason, the use of the mails by the defendant

was not in either case violative of the statute.

* * * *

"This case is clearly distinguishable from those

where letters are written while a scheme is still in

progress to influence payments by patrons. Stewart v.

United States (CCA. 8th Cir.) 300 F. 769 is an illus-

tration in which the collection of lien notes was solicited

by mail, as a part of the alleged scheme. A letter is

violative of the statute, if its tendency is to lull the

recipient into a false sense of security, as a means
of inducing or encouraging him to make further pay-

ments as contributions to a fraudulent scheme.* * *
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The instant case differs essentially in that the scheme

charged was no longer on foot and the spoils had

been fully realized when the letters were sent through

the mails.''

To the same point in support of the appellants' motions

for directed verdicts, we cite these additional cases: Stew-

art V. United States, (C. C. A. 8th Cir.) 119 Fed. 89

(question presented on face of indictment) ; United States

V. Dale et al, (D. C. Cal.) 230 Fed. 750 (question raised by

demurrer) ; NewingJiam et al v. United States, (C. C. A.

3rd Cir.) 4 Fed. (2d) 490.

Even where the averments of the indictment or the

evidence offered in its support show a scheme to defraud

actively under way at the very time the mails are used, the

letter mailed must, nevertheless, appear to have been in

execution or attempted execution of the deceit practiced.

In the one instance, the connection must appear by appro-

priate averment on the face of the indictment ; in the other,

the connecting link must be read in the evidence. Else, the

indictment is bad, the proof insufficient. See McLendon v.

United States, (C. C. A. 6th Cir.) 2 Fed. (2d) 660, 661;

Stewart v. United States, (C. C. A. 8th Cir.) 300 Fed.

769, 773-775, and the cases there cited. From the McLendon
case we quote in point (2 Fed. (2d) 661)

:

''The letters which constitute the misuse of the

mails must be a step in the attempted execution of the

scheme charged in the indictment. It doubtless is

not necessary that all, or even the main part, of the

defendant's business should be of a fraudulent char-

acter, nor yet that the letter should be in any degree

capable of aiding in the victim's deception" * * *;

yet if the only letter mailed related solely to a par-

ticular transaction, which was no part of that scheme

to defraud charged in the indictment, and the letter
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could have no effect, direct or indirect, in furthering

that scheme, even though that particular transaction

may be dishonest in some other way, guilt of the crime

charged is not made out.
'

'

Counsel for the appellants are familiar with the rule

that a violation of the federal statute penalizing mail

frauds may be committed where the use of the mails is for

the purpose of ''lulling the investor to sleep" or of induc-

ing in him a false sense of security concerning his invest-

ment to reap further contributions from him or others.

We are aware that such "lulling" letters, mailed after

the victim has paid in full, may in a proper case be

violations ; and we are cognizant of the effort made by the

learned district attorney here to bring his indictment with-

in this rule. (R. 4, 11, 12)

Thereto, our response is two-fold: (1) that neverthe-

less the fraudulent device or scheme must be in process of

execution when the letters written to flatter the credulity

of the victim are mailed, and (2) that the evidence at the

trial to support the indictment must show the scheme was
alive and had at least for one of its purposes when the

letters were mailed the further deception of the victim in

furtherance of that scheme. The averment of the indict-

ment that an object of the fraudulent device was to lull

the investor "into inaction and a feeling of security" (R.

11) must be proved. That proof must show that the plan to

defraud was in process of active furtherance when the

mails were used and, of course, within the period of the

statute of limitations.

On the trial, the district attorney made not the slight-

est effort to prove, directly or circumstantially, that the

plan charged comprehended, even concurrently with the

stock sales, the idea of administering a sedative to the

deluded stockholders. But, whatever the device proved was



42

in fact, all the evidence is one way and is without con-

tradiction: the design to sell stock which the indictment

charges was abandoned in its entirety by September, 1931.

Thereafter, there was no plan in existence, and, necessar-

ily, no plan to be furthered by letters designed to induce

inaction.

The cases in point hold that the "lulling" letters, to

be a violation of the federal statute, must have been writ-

ten while the scheme is alive. To be specific : If A designs

to sell stock in his corporation by fraudulent pretenses to

the investing public generally and in the course of carrying

out his plans sells stock to B, a letter mailed after the

sale to B is complete, extolling the virtues of the latter 's

investment, is within the condemnation of the statute, when

it appears also that efforts are still being put forth to sell

C and D and E like stock in a like manner. In such a

case the artifice is in full vigor, yet capable of injuring

the unwily investor. See Farmer v. United States, (CCA.
2d Cir.) 223 Fed. 903; Freeman v. United States, (C C A.

7th Cir.) 244 Fed. 1.

So there is a violation of the statute if, while A is

trying to sell C and D and E, he sends through the mail to

B stock certificates with a letter lauding the virtues of his

enterprise. For here, too, the artifice is still moving on

to new fields for the reaping of the harvest. Although the

transaction with B may be closed, the sales to C and D
and E are in embryo, the plan may not yet be well

launched. See NewingJiam v. United States, (C.C.A. 3d

Cir.) 4 Fed. (2d) 490; Brady v. United States, (C. C A.

9th Cir.) 26 Fed. (2d) 400; United States v. Kenofshey,

243 U. S. 440, 37 S. Ct. Rep. 438, 61 L. ed. 836; Lonergan

V. United States, (C C A. 9th Cir.) 88 Fed. (2d) 591,

594; Lewis v. United States, (C C A. 9th Cir.) 38 Fed.

(2d) 406, 416; Little v. United States, (C C A. 10th Cir.)
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73 Fed. (2d) 861, 867; Armstrong v. United States, (CCA.
10th Cir.) 65 Fed. (2d) 853, 856, and similar decisions.

In these cases, when the mails were used for the transmis-

sion of the letters declared upon, the fraudulent device

was "continuously in the course of execution, after, as

well as before, the mails were so used," and the specific

uses alleged and proved tended to contribute to the subse-

quent execution. (See 26 Fed. (2d) 401.)

These cases have in common the element of an active

fraudulent device afoot and in course of fulfillment, when

the indictment letters were mailed. Not a single case, so

far as counsel can read the decisions, has upheld a convic-

tion under Section 338 of Title 18 of the United States

Code, where the letter was mailed at a time when, by pos-

itive and uncontradicted evidence, the plan devised for

the sale of worthless securities, etc., was consummated or

abandoned.

We submit with entire confidence that the books may
be searched in vain for a decision holding to the contrary

of the views expressed in the authorities cited. No decision

may be found, we believe, ruling that, the statute of limita-

tions to the contrary, the Government may project the life

of the alleged device into the future indefinitely, merely by

resorting to instances of ordinary business correspondence

by the accused passing through the mails, long after the

breath has gone from the plan which the Government has

indicted. Section 582, Title 18 of the United States Code,

which bars a federal prosecution in three years, is alto-

gether to the contrary.

If the Government may go behind that bar in this

case, it may do so in another where prosecution has been

delayed years after the device laid at the door of the

accused has ceased to exist. It matters little whether the de-

vice in the case of the United States be considered refer-
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able to the voluntary abandonment by the appellants of

their plan, or to the bar which has fallen of the statute of

limitations. Under either theory, the nub of the contention

is that, when the indictment letters were sent through

the mail, there was in existence no plan or scheme, as the

indictment charges, which these letters or any other use

of the mails could possibly have furthered. Therefore,

proof of the crime for which the appellants were indicted

has failed. The motions for directed verdicts and the ob-

jections to the introduction in evidence of the letters noted

were good; the assignments predicated thereon are clearly

meritorious, and of right must work a reversal of the ap-

pellants' conviction.

Assignment of Error XXXIV is (R. 194-195)

:

The Court erred in overruling and denying the motion of

the defendants and appellants, interposed at the conclusion

of all the evidence in the case, for the direction of a verdict

as to them on count eight of the indictment and to strike from

the record the indictment letter described in that count, to

which said ruling an exception was then and there taken by

the said defendants and appellants, and as follows (Bill of Ex-

ceptions, page 725 and 735), (R. 1035-1036, 1046-1047), to-wit:

"And then I move. Your Honor, on behalf of all of

the defendants, that Your Honor direct a verdict as to

the defendants, specifically as to count 8 as to aU of the

defendants, and to strike from the record the indictment

letter described in that count, for the reason that upon

the uncontradicted testimony it appears that the letter

there set out, of January 28, 1933, was written and signed

at the instance and direction of the receiver then ap-

pointed and functioning in and for the state of Utah, as

of date September 12, or 13, 1932, and that therefore up-
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on the uncontradicted evidence, this letter on any view

or construction, could not be in execution of any device,

scheme or artifice to defraud or in attempted execution

thereof.

The Court: Very well, I will deny the motion as to

that. You may proceed, Mr. Davis. * * *

Mr. Davis: * * * May I have an exception to

that ruling now?

The Court : Yes. I have denied that motion.

Mr. Davis: And may I have an exception to the rul-

ing?

The Court: Yes, certainly.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.

This assignment presents a subordinate question un-

der this subdivision of the argument, which is confined sole-

ly to the eighth count of the indictment and the evidence

thereunder. Count eight (R. 46-49) recited a letter, dated

January 28, 1933, delivered at Butte, Montana, to the wit-

ness, Pat R. Gagner, (R. 518; Exhibit 69, R. 520-521).

Summarized, the objections to the admission of this

exhibit were particularly that the letter was not, and

showed on its face it could not be, in furtherance of any

scheme charged in the indictment (R. 519). The date, Jan-

uary 28, 1933, (R. 520) is important; for elsewhere it ap-

pears that the receivership of the Merrill of Utah began

September 13, 1932 (R. 205, 945-946). For the de-

defense, the appellant, Charles S. Merrill, testified that this

letter was written by the First Security Trust Company,



46

the receiver (R. 205), and was signed by Mr. Merrill as its

employee, to help them conserve the assets in Montana

"until they could get an ancillary receiver" (R. 944).

Contemporaneously with the writing of this letter, pro-

ceedings were taken in the receivership matter pending in

the Utah courts, specifically authorizing the corporate of-

ficers to "take and resume possession of and control of the

business, property, assets, and affairs of the said corpora-

tion within the State of Montana, and to take such steps

as might be necessary to conserve and protect the prop-

erties of said company within said State," and directing

payment to the Utah receiver of any moneys received from

the Montana business, for which the officers were to ac-

count (R. 946).

The employment of Mr. Merrill by the receiver at this

time is unquestioned. (R. 946-947) Affirmatively, by this

evidence, it is established that this letter was not mailed or

delivered to execute any artifice at which the evidence even

slightly hinted. There is nothing in the record to impugn

the good faith of the receiver or to suggest that the Utah

receivership was a fiction to further some artifice of the

appellants.

For want, too, of any evidence to show that, after the

receiver on September 13, 1932, took over the affairs of

the corporation, there was afoot any plan for the sale of

the stock which the indictment charges (R. 10), the Gov-

ernment's case under count eight has entirely failed; there

was in existence no scheme which this letter could assist

or further. The burden, of course, rests with the Govern-

ment to show that the artifice on which it relies was in ex-

istence when the indictment letter recited here was de-

livered. It is not enough for the Government to rest upon
the inference that, the artifice once under way, its con-



47

tinued existence will be inferred, until the contrary ap-

pears.

Here, the contrary does appear. Here the Utah re-

ceiver, by appointment of the courts of that state, has in-

tervened. Here the Government makes no effort to con-

nect the receiver or the receivership with the artifice laid

at the appellants' door. Here, then, there is a complete

break in the chain of events, entirely unexplained, and,

therefore, an entire failure of proof of the offense charged

in this count.

Consistent with this contention and with the record at

the close of the case, the appellants moved for a directed

verdict specifically as to count eight (R. 1035-1036). The

separate motion made in Mr. Rasmussen's behalf was

granted (R. 1036-1037), because he entirely severed his

connection with the corporations and the Merrills on July

9, 1932 (R. 909, 1028-1029). As to the other appellants,

however, the motion in this behalf was denied (R. 1035-

1036), and exception was taken. (R. 1046-1047) The assign-

ment of error here challenges that ruling.

What has been written under the other assignments

considered in this subdivision of the brief applies with

redoubled force to this assignment. It is not debatable

that the Government's proof has fallen far short of show-

ing an artifice in existence on January 28, 1933, when this

letter was delivered; reasonable minds may not differ on

this construction of the evidence. This letter did not and

obviously could not further the sale of stock, nor could it

nor did it, in aid of any such sales, lull any one into inaction

or security. Its purpose and language suggest the oppo-

site.

Under this count, the appellants, Charles S. Merrill

and Clarence Merrill, were convicted for a use of the mails
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which was no crime at all. They, as well as Mr. Rasmussen

(R. 1036-1037), should have been acquitted here by direc-

tion of the trial court. The merit of this error unquestion-

ably commands a reversal of the verdict of guilty on count

eight.

in.

THE COURT MISDIRECTED THE JURY IN

HIS CHARGE

Assignment of Error X (See Appendix, p. LII) : In

summary, this assignment predicates error upon the excep-

tions taken by the appellants to the following paragraphs of

the Court's charge given at the request of the Government

(R. 1068):

"It is not necessary for the Government to prove all

the representations alleged in the indictment in order to

convict the defendants. But if the Government proves

any one or more of the material representations, as

charged, to your satisfaction, beyond a reasonable doubt,

then it is your duty to convict."

The exception taken sipecified a conflict with a previous in-

struction theretofore given at the instance of the appellants

that a conviction in no event could follow save upon proof

beyond a reasonable doubt of the artifice substantially as al-

leged in the indictment (R. 1088-1089, 1060-1061). The excep-

tion further pointed out that this paragraph of the charge

directed a conviction upon proof of the making of a represen-

tation which was true in fact, that is, without proof of falsity,

and directed a conviction without regard to the use of the

mails, which is, of course, the gist of the offense. (R. 1088-

1089).

The point of this exception could not be misinter-

preted below and cannot be misread here. The instruction
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was clearly erroneous, as the exception specified, and

highly prejudicial to the appellants. This prejudice we

summarize thus:

(a) This instruction directed the conviction of the

appellants if the United States proved any one or more

of the material representations charged in the indictment,

whether such representations were true or false, and with-

out advising the jury what representations were material,

or what representations were set out in the indictment.

(b) This instruction directed the conviction of the

appellants whether the material representations referred

to were made in good faith, or otherwise.

(c) This instruction directed the conviction of the

appellants upon proof alone of the making of a material

representation, whether made by the appellants or by any-

one for whom they were responsible.

(d)) This instruction directed the conviction of the

appellants upon proof alone of the making of a material

representation without reference to the use of the mails

in furtherance or attempted furtherance of a scheme to

defraud.

(e) This instruction directed the jury to convict the

appellants upon proof alone of a material representation,

whether the other elements of the device alleged in the

indictment were made out or not.

(f) This instruction permitted the jury to speculate

as to what were or were not material representations, and

left their judgment to be exercised here without guidance

given or a standard prescribed by the Court.

The vice of this paragraph of the charge was empha-

sized in the minds of the jury, because elsewhere the court

told them that some of the instructions which he gave were

"handed up by the defendants" (K. 1056); that other in-
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structions were **from the Government's point of view"

(R. 1068) ; and that yet others came from the Court him-

self.

The distinction drawn by the Court in his charge be-

tween instructions requested by the Government, those re-

quested by the appellants and those framed by the Court

was so remarkable that we quote two relevant paragraphs

to illustrate the impression which the charge as a whole

must have made upon the minds of the jurors (R. 1052-

1053)

:

'*Now, then, as you know, some of you having

been jurors before, at this stage of the proceedings the

Court gives its instructions, sometimes called, the

charge to the jury. And on the part of the Govern-

ment, the propositions of law are submitted in the

way of instructions, based upon the Government's

version or construction of the facts. And you will

find that those, of course, are propositions that lean

strongly in favor of the Government. On the part

of the defendants, propositions of law are submitted

to the Court from their standpoint, and based upon

their version of what the facts are. And you will

find in that respect that the propositions on the part

of the defense lean as strongly in favor of the de-

fendants and the defense, as those of the Govern-

ment do towards the case of the Government.

"Now, then, after I have given you these various

views, the views of the defense, and the views of

the Government then I will give you a few general

instructions, simple, plain, just as free from legal

verbiage and phraseology as the Court can make
them, which the Court intends shall be very fair both

to the Government and to the defense."
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The juror who heeded this introductory admonition

must have suspected that one law was invoked by the

Government; that to another set of rules the appellants

appealed; and that the Court himself had an entirely

different idea of the law applicable. This manner of charg-

ing suggested that the Court gave the jury what he thought

was the law, viz : if the appellants * * entered into the trans-

actions in the honest belief that what they were doing was

right and proper, of course, then they would not have

an evil intent and they cannot be convicted." (R. 1082)

Yet at the same time the charge, thus referred to its sev-

eral authors, carried the certain implication that the appel-

lants could be convicted if a single material representation

as charged was proved, provided the jurors elected to take

the law from the point of view of the United States.

Conversely, the Court told the jury at the instance

of the appellants that they should acquit, unless the

scheme was proved substantially as the indictment charg-

ed, and unless in pursuance of that scheme and while it

was in force, the appellants delivered through the mails

one or more of the indictment letters. (R. 1060-1061) But

by the paragraphs quoted above it was fairly to be in-

ferred that, if the jurors did not care to follow the law

as the defendants had requested the Court to define it,

they might accept the definition given on motion of the

Government and convict upon proof of a single material

representation as charged.

To carry this parallel further, the jury was told by

the trial judge of his own motion that the allegations

referring to the scheme or artifice meant or suggested the

"idea of trickery or deceit and to defraud would be to

deprive one of his property in an unlawful manner."

(R. 1084-1085) By telling the jury, however, that there

was law leaning ''strongly in favor of the defendants and
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the defense," and yet other law which was intended to be

"very fair both to the Government and to the defendants.",

the trial judge left it to the jury, nevertheless, to dis-

regard his definition of the scheme or artifice condemned

and to convict if they chose to accept the rule which leaned

toward the United States, viz : if one representation which

the Government specified in the indictment were proved.

It is inconceivable that the jury has such an election.

So, the Court told the jury that none of the appellants

was charged with responsibility for statements or rep-

resentations made, unless he made or authorized these

statements or representations, etc. (R. 1057). The para-

graph quoted above in this assignment entirely eliminated

the effect of that instruction and told the jury without qual-

ification that any one of these appellants was guilty if the

fact alone appeared that a representation, whether true or

false, as the indictment recited, was actually made.

The Court elsewhere, at the instance of the appel-

lants, instructed the jury that their good faith was a

defense (R. 1062) ; on his own motion we have already

noted he told the jury further (R. 1082) that if the appel-

lants "entered into these transactions in the honest belief

that what they were doing was right and proper, of course

then, they would not have an evil intent, and they cannot be

convicted." (R. 1082). To tell the jury without explanation

or elaboration in another part of the charge that a mate-

rial representation made was a sufficient warrant for

conviction was (a) to eliminate entirely the question of

good faith, and (b) to leave the jury uninstructed upon

the effect of good or bad faith.

Elsewhere in his charge, the trial judge told the jury

that they must first determine whether a scheme, as
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charged in the indictment, existed (R. 1060) ; they were

told also that to convict they must find that the appellants

delivered or caused the delivery of one or more indictment

letters in furtherance or attempted furtherance of that

scheme (R. 1060-1061) ; elsewhere, the court inquired,

''Were the mails of the United States in fact used during

that period by the defendants, or any of them, to put this

scheme into effect,"? (R. 1085). To tell the jury, never-

theless, that "it is your duty to convict" if the United

States has proved any one or more of the material rep-

resentations, as charged, is entirely to override these other

instructions given; is, in short, to make confusion worse

confounded.

Aside, altogether, from these instances where the

criticized instruction directly conflicted with the Court's

charge in other particulars, it is of moment, on the face

of the record, to note that nowhere in the course of what

the trial judge told the jury, did he suggest which of the

representations alleged in the indictment were material.

He did not tell them what representations were charged in

the indictment, nor did he indicate to the jury any standard

by which the materiality of a given representation might

be measured. Without explanation, twelve laymen, un-

tutored in the law, were left to their several imaginations

in reaching their individual conclusions whether the mea-

sure of responsibility which the court thus phrased, at the

instance of the Government, was satisfied. Our comments

here inevitably extend to the appellant's Assignment of

Error No. XV, based upon a further exception taken to the

Court's charge for his failure to outline the material repre-

sentations and parts of the indictment (R. 146-147, 1093).

That assignment will be separately argued in this

brief. But in urging the vice of the instruction considered
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here, one must bear in mind that nowhere did the Court

tell the jury what the elements of the offense charged were,

as the indictment recited, or, within the four corners of that

indictment, what representations there recited were ma-

terial, and what statements there set out were of no con-

sequence. Pointedly and rightly, the appellants may inquire

how a juror could follow this instruction, and, without

learning in the law, distinguish in the indictment a material

representation. Thus far, counsel on both sides of this

case have hopelessly disagreed. In the interest of orderly

procedure, the trial judge, as the impartial arbiter, should

have intervened sufficiently to give the jury some standard

for their guidance.

Further extended analysis of this part of the charge

is not needed to demonstrate that the error here is mani-

fest, prejudicial, and, so far as we have read the author-

ities, almost without precedent.

The indictment fills approximately fifty-three printed

pages of the record (R. 2-55). The specific representa-

tions alleged take up of this total substantially fifteen of

these pages. One must add more than a page of omnibus

charges of fraud and fraudulent pretense (R. 11-27). No
useful purpose will be served in summarizing the

range of these allegations. It will not be denied that they

are varied and, in many instances, not only vague and

indefinite, but highly fanciful. Yet, if one is to assume

that the jury has first read the indictment, and, second,

has there identified the representations which the Gov-

ernment charges, they must then, according to their own
lights, select the material from the immaterial, winnow
wheat from the chaff, and fasten culpability upon an

appellant as they find a representation there written to

be material.
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It is trite that the gist of the offense is the nse of the

mails. It is not the fraudulent device, much less a single

representation which may or may not enter into the

scheme condemned. See United States v. Baker, (C. C. A.

2d Cir.) 50 Fed. (2d) 122; United States v. Quimby, (C. C
A. 2d Cir.) 51 Fed. (2d) 167; Butler v. United States,

(C. C. A. 10th Cir.) 53 Fed. (2d) 800; Berliner v. United

States, (C. C. A. 3d Cir.) 41 Fed. (2d) 221; Worthington

V. United States, (C. C. A. 7th Cir.) 64 Fed. (2d) 936;

Mathews v. United States, (C. C. A. 8th Cir.) 15 Fed.

(2d) 139.

The purpose of the statute and the force of these

authorities are repudiated by the questioned instruction.

It is settled in the federal courts that an irreconcilable

conflict in the charge constitutes reversible error; that, if

the charge of the trial court is not harmonious, the error

is manifestly prejudicial. If one is to assume that else-

where in his instructions the trial judge correctly stated

for the jury the pertinent rules of law for their guidance

here, the error which this instruction introduced into his

charge as a whole is by no means cured. Uncertainty has

then been substituted for an erroneous statement of the

law. The jury, in the one instance, is instructed wrongly

;

in the other, is given its choice of irreconcilable rules to

be followed at their election. Error there is, whether the

one situation or the other obtains.

We quote, in summary of our contention, from Nicola

v.. United States, (C. C. A. 3d Cir.) 72 Fed. (2d) 780,787:

''Where two instructions are given to the jury,

one erroneous and prejudicial and the other correct,

it is impossible to tell which one the jury followed

and it constitutes reversible error. When an erroneous

instruction has been given, it is not cured by a sub-

sequent correct one, unless the former is withdrawn."
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See Drossos v. United States, (C. C. A. 8th Cir.) 2 Fed.

(2d) 538; Mills v. United States, 164 U. S. 644, 17 S. Ct

Rep. 210, 41 L. ed. 584.

Finally, from Malaga v. United States, (C. C. A. Isl

Cir.) 57 Fed. (2d) 822,829:

<<***.
|j^^ ^Yie misleading instruction given as

to what would alone constitute the offense under the

statute, and the failure to instruct the jury as to the

real issues under the offense described in the indict-

ment, together with the parts of the charge to the

jury to which we have referred, resulted, we think,

in depriving the respondent of the impartial trial to

which he is entitled under our Constitution and laws,

and the case should be remanded for a new trial."

We respectfully submit that for this error this cause

must be reversed.

Assignment of Error XV is (R. 146-147)

:

The Court erred in failing and refusing in its charge to

the jury to outline and define the offenses in the indictment,

and the several counts thereof, presented, or to state in the

course of such charge for the guidance of the jury, the essen-

tial elements of the offense alleged against the defendants and

appellants, proof of which was and is necessary to convict, to

which failure and refusal of the Court the defendants and

appellants excepted before the jury retired to consider of their

verdict and while the jury were sitting in open court in the

jury box, as follows (Bill of Exceptions, page 776), (R. 1093),

to-wit:

May I have one further exception, to the failure of

the Court to define the charge and outline the material

representations and parts of thef indictment.

The Court: Yes.
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By this assignment there is squarely presented the

question whether the trial court in a criminal case must

outline shortly and concisely for the instruction of the jury

the elements of the offense which the indictment charges

in point of fact, as distinguished from the abstract offense

to be read in the statute. Here it will be noted that after

the appellant's counsel had excepted to the charge of the

Court as a whole for his failure, (1) to define the charge,

and (2) to outline the material representations and parts

of the indictment, the Court did read to the jury a part

of Section 338, Title 18 of the United States Code {Sec-

tion 215, United States Criminal Code; R. 1093).

Whether an abstract statement of the law in the highly

technical language of the statute is sufficient to define

the charge against the appellants here, may for the mo-

ment be laid to one side. Certainly by reading these ex-

cerpts from the statute the court did not outline either

the material representations or parts of chis particular

charge of crime as defined by the indictment under which

the appellants were tried, and upon which alone they could

be convicted. The indictment itself did not follow the

language of the statute read to the jury.

In our discussion of the assignment immediately pre-

ceding, some short reference has been made to the question

here presented. A search of the cases decided in federal

courts has not disclosed a comparable situation. It is uni-

versally accepted, however, as fundamental that a trial

court must succinctly and precisely tell the jury both the

elements of the offense charged and the facts recited in

the pleadings which are material to the very cause at bar.

Shortly, reference will be made to these authorities.

First, to recur to the record, that the substance of this

assignment may be entirely clear, the jury was told, as we
have noted, that the indictment in this case was found
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under certain parts of the federal statute which was then

read (R. 1093-1094) ; but the jury was not told what facts

were alleged in the indictment which brought it under this

statute. The jury was told that the indictment charged of-

fenses in ten different counts, of which the sixth was with-

drawn (R. 1072). But the jury was not told in any manner

what the content of any one of these counts was ; nor what

facts there charged, if proved beyond a reasonable doubt,

would constitute a violation of the statute and bring the

offense within its meaning.

The jury was told that it might find the defendants,

"one or more, or all of them, guilty or not guilty of one

or more, or all of the counts set out in this indictment, de-

pending upon how you shall find the evidence to be, except

the sixth count," etc. (R. 1072) But the jury was not

told what facts constituted guilt, nor what artifice concur-

ring with what use of the mails would constitute the offense

which this indictment specifies. The jury was told that

first they must find beyond a reasonable doubt a scheme or

artifice formulated by the appellants substantially as the

indictment charges (R. 1060), but the jury was not told

what facts charged in the indictment would constitute that

artifice, nor what constituted a delivery of a letter by the

post office establishment of the United States for the

** purpose of executing such scheme or artifice, or attempt-

ing to do so," etc. (R. 1067)

It is the office of the court in criminal as well as in

civil cases to determine the issues for the trial, and to

state them to the jury. Otherwise, the jury cannot and

does not know what facts must be established in accordance

with the issues to turn the case the one way or the other.

There is not here presented an instance where the trial

judge has scantily submitted the issues which the jury is to

decide. Here those issues have not been defined at all.
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Authority for the appellants' contention seems not to be

needed ; and the authorities are remarkably few which may
be said to be in point. Those which are based upon a com-

parable situation are, however, unanimous.

If the trial judge does not tell the jury what facts the

government charges, and what facts it must prove to sus-

tain the indictment, the jury has not been properly instruct-

ed in a fundamental particular, and certain error has re-

sulted. Compare Malaga vs. United States, (CCA. 1st

Cir.), 57 Fed. (2d) 822; Territory vs. Baca (N.M.), 71 Pac.

460; Thompson on Trials, 2d Ed., p. 1572, sec. 2314; United

States vs. Fourteen Packages of Pins, Federal Cases, No.

15,151 (25 Fed. Cases, 1182, 1189) ; Calderon vs. United

States, (CCA. 5th Cir.) 279 Fed. 556.

This manner of submitting the question of the appel-

lants' guilt or innocence to the jury was by implication a

direction to the jury to convict or acquit as they interpreted

the voluminous indictment and the issues raised by the

appellant's pleas thereto. To this extent the trial jury was

authorized to determine for themselves the substance of

the charge, its scope, and what facts, if proved, would con-

vict. A fair reading of the Court's charge and the evidence

in the record dem.onstrates the merit of this assignment.

Assignment of Error XI is (R. 139-141)

:

The Court erred in charging the jury as requested by

the United States and as follows (Bill of Exceptions, p. 755),

(R. 1068-1070), to-wit:

It is the duty of one signing and sending out state-

ments to make such investigation as is necessary to en-

able him honestly to sign and send out the statements.

If he does not do this, then you may find that he acted

with such gross carelessness and indifference to the truth

of such representations contained in the statements, as
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to warrant the conclusion that he acted fraudulently in

so signing and sending out the statements.

to which charge, as given, the defendants and appellants ex-

cepted before the jury retired to consider of their verdict and

while the jury were yet in open Court sitting in the jury box,

and as follows (Bill of Exceptions, page 773), (R. 1089-1090),

to-wit:

The defendants except to the instructions to the ef-

fect that it is the duty of one signing and sending out

statements to make such investigation as is necessary to

enable him honestly to sign and send out the statements.

And that if he does not do this, then you may find that

he acted with such gi'oss carelessness and indifference

to the truth of such representations contained in the

statement as to warrant the' conclusion that he acted

fraudulently in so signing and sending out the state-

ments. The effect of this instmction by the Court is to

place upon each defendant the responsibility of guaran-

teeing the truthfulness of any statement or document to

which the signature is attached, or put out by him, or

with his authorization; and as eliminating the element

of good faith emanating from his belief in the activities

of others. And it also eliminates the question of a pos-

itive criminal intent and would authorize a conviction

upon this phase of the case upon proof of what amounts

to negligence, and a mere inattention.

The effect of this instruction was to place upon the

appellants the positive duty to make such an investigation

of reports, letters, financial statements and similar docu-

ments as was ''necessary to enable him honestly to sign

and send out the statements." The alternative by this in-

struction is a justified inference of criminal guilt which

the jury was told they might reach without reference to
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the actual intent or design, by which at the time, the ap-

pellants might be moved.

An illustration from the record strikingly illustrates

the defect in this paragraph of the charge. The appellant,

Charles S. Merrill, testified that his companies employed a

staff of bookkeepers, auditors and accountants to keep cor-

rect accounts. In legal matters he followed the advice of

attorneys in whose competency he believed. (R. 950) The

appellant, Soren Rasmussen, testified that many times he

was called upon to sign papers pertaining to the corpo-

rate business at home because of his wife's illness. He
added that he "had absolute confidence in Mr. Strebel and

the others who kept the books and records for the com-

pany," Likewise in its attorneys. (R. 1027) The appel-

lant, Clarence Merrill, testified with reference to the book-

keeping department of the companies and to the financial

statements furnished at directors' meetings that he be-

lieved "them to be true, absolutely. I did not and have

not any information to the contrary from any source."

(R. 994)

These appellants under the law were clearly entitled

to have the issues of their good faith tendered by this and

similar evidence offered on their behalf, submitted to the

jury for a verdict, unhampered by the direction that, al-

though the jury might believe this testimony, nevertheless,

a conviction must follow, if a personal investigation were

not made such as would enable one "honestly to sign and

send out the statements." The contention is that, if the ap-

pellants were honest in their belief in the accuracy of

the statements set out, the measure of that honesty is not

the performance by them of an undefined duty to make

an investigation.

We submit that any one of the appellants conceivably

in all honesty and good faith might sign a financial state-
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ment tendered by a trusted employee upon the mere nod

of that employee, and yet be entirely innocent of crime,

even though in the figures accepted the error were similar

to that which the government condemns in the '* little green

slip". (R. 852-853, 855-856) True, conditions might vary,

so that an honest man would make a personal investigation

before submitting a combined balance sheet for three inter-

related corporations. But honesty in fact would not be

controlled by any such formula.

The standard is, not what is done, but the actuality

of good or bad faith on the part of the actor. Mere inac-

curacy standing alone is not fraud. Brady vs. United

States, (CCA. 9th Cir.), 26 Fed. (2d) 400, 403. No amount

of carelessness, inattention to details, or failure to check

statements submitted could justify a conviction without

a positive criminal intent. It is a contradiction in terms

to say that one acts with gross carelessness and indifference

which connotes an entire absence of positive intent, and at

the same time that his carelessness and indifference may
amount to proof of a fraudulent purpose, which neces-

sarily imports actual design.

Honest belief actually entertained will defend against

the charge made in this indictment, whether carelessness,

oversight, indifference, or lack of attention serves as the

foundation for that belief. The jury should have been

instructed, as they were, that carelessness or negligence

in the performance of any such duties as officers or di-

rectors would not ''be sufficient of itself alone to charge

any defendants with being a party to the scheme", etc. (R.

1059). There should have been no qualification that a
failure to make an investigation limited the defense which

honesty of purpose otherwise afforded. Compare Mead-
oivs vs. United States, (App. D. C) 82 Fed. (2d) 881, 884.
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The jury were properly told that they must be sat-

isfied beyond a reasonable doubt in order to convict, that

there must be a union of act and criminal intent. (R. 1078-

1079) There should have been no qualification that crim-

inal intent might be inferred from its opposite, negligence

or inattention. The one instruction is clearly destructive

of the others. Again the instruction to which this assign-

ment relates is clearly contrary to the law and is manifest

and prejudicial error. Corliss vs. United States, (CCA.
8th Cir.) 7 Fed. (2d) 455, 456; Rudd vs. United States.

(CCA. 8th Cir.) 173 Fed. 912; Shaddy vs. United States,

(CCA. 8th Cir.) 30 Fed. (2d) 340; Hibbard vs. United

States, (CCA. 7th Cir.) 172 Fed. 66.

The law did not impose upon the appellants the spe-

cific duty of checking any balance sheet or statement offered

them for their signature or use; the law did impose upon

them the duty to act in entire good faith at all times. It

is the absence of the latter, and not the breach of the former,

which constitutes guilt. This assignment is of like merit

with those which have preceded.

IV.

THE APPELLANTS WERE UNDULY RESTRICTED
IN THEIR PROOF OF THE INTENT AND PURPOSE

OF THE MERRILL PLAN

Assignment of Error XXXII (see Appendix, p. LIV):

In summary, this assignment of error is based upon the re-

fusal of the trial court to permit the witness, Lloyd Croxford,

called by the appellants in their case (R. 798-815), to answer

the following question on direct examination (R. 804), to-wit:

"Do you know whether or not as a result of the

plan which you have followed in Great Falls and which

you have described, the price level in funerals in your
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community which is served from that city has been re-

duced or increased?"

The objection of the Government was that the testimony

called for was incompetent, irrelevant and immaterial, al-

though expressly limited to the period covered by the indict-

ment (R. 804). After exception taken to the Court's ruling

sustaining this objection (R. 804), the appellants offered to

prove by the witness that the general price level for funerals

about Great Falls, Montana, prior to the extreme date laid

in the indictment, was lower than the same level for the

same kind of funeral in the same territory before the Mer-

rill plan described by the witness went into effect (R. 805).

To the further ruling sustaining the further objection of the

United States to this offer of proof likewise exception was

reserved (R. 805).

Assignment of Error XXXIII is (R. 193)

:

The Court erred in sustaining the objection of the United

States to the question propounded by counsel for the defend-

ants and appellants to the defendant, Charles S. Merrill, a wit-

ness on his own behalf and for the other defendants and ap-

pellants, inquiring whether or not his plan contemplated the

giving to some 42,000 families in Salt Lake Valley a funeral

at a cheaper price than they were getting it, and in refusing

to receive the testimony of the witness with reference to the

matters comprehended by such question, to which said ruling

an exception was then and there taken by the said defendants

and appellants, and as follows (Bill of Exceptions, pages 60S-

607, inclusive), (R. 902), to-wit:

Q. This plan, Mr. Merrill, you said you had, will you

state whether or not that plan contemplated the giving

to these 42,000 families in Salt Lake Valley a funeral at

a cheaper price than they were then getting it?
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Mr. Brown: I object to that as calling for the con-

elusion of the witness, and leading and suggestive.

The Court : I sustain the objection.

Mr. Moyle : May we have an exception?

The Court: Yes.

To which ruling of the Court an exception was then noted

and taken by all the defendants and by the Court allowed.

The essence of Mr. Merrill's plan was to lower the

price of funerals and to sell service certificates through-

out the territory served by his mortuaries. (R. 902, 903,

905, 906, 951, 952). His guilt or innocence of the charge,

which the Government has made in this indictment, as well

as that of his associates, depends upon his and their intent

in furthering the expansion of the Merrill idea and in

selling stock of the Merrill Mortuaries, Incorporated, of

Utah, to provide funds, as Mr. Merrill has testified (R. 918-

919, 956-957), for the establishment of mortuaries, princi-

pally in Montana (R. 925-928).

Primarily, as the cases so often note, the question

here resolves itself at last into the good or the bad faith

of the accused. Although success or failure, in and of itself,

has nothing to do with the question of the appellants'

guilt {Little V. United States, (CCA. 10th Cir.) 73 Fed.

(2d) 861 ; Busch v. United States, (CCA. 8th Cir.) 52 Fed.

(2d) 79, certiorari denied 284 U. S. 687, 52 S. Ct. Rep.

209, 76 L. ed. 580; Cowl v. United States, (CCA. 8th Cir.)

35 Fed. (2d) 794), it is of first importance to know whether

the appellants, looking forward from 1929 and 1930, hon-

estly thought that their plan would succeed, and that

the statements made to sell stock in furtherance of

their program were true {Durland v. United States, 161

U. S. 306, 313, 16 S. Ct. Rep. 508, 40 L. ed. 709; Sandals v.
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United States, (C.C.A., 6th Cir.) 213 Fed. 569, 575; Rtidd

V. United States, (C.C.A., 8th Cir.) 173 Fed. 912).

Here a specific intent, viz : to defraud, is an essential

element of the crime charged. Therefore, evidence which

''sheds any light upon a question so difficult of exact proof

as a state of mind, is admissible." (73 Fed. (2d) 867.)

The question of intent, however, cannot be answered

correctly and fairly, unless the Court and jury know what

was planned. What Charles S. Merrill had in mind for

his companies between 1929 and 1931 can only be known
by inquiring, first, the details of his plan, and, second, the

results of its operation during those years.

It may be that what Mr. Merrill tried to tell the jury

of his design to furnish the families in Salt Lake valley

with a cheaper funeral was abhorrent to the district at-

torney (R. 902). But, if Mr. Merrill organized the Deseret

Mortuary Company in 1925 (R. 903) with this thought in

mind, and if his idea developed through the organization of

the Merrill Mortuaries, Incorporated, and through the

Montana stock sales, it was, nevertheless, a very important

part of what the Government brands criminal. Obviously

the answer to this question could not be a conclusion; a

fact was called for. Nor was the question either leading or

suggestive. The response could not be a simple affirma-

tion.

Not only was Mr. Merrill entitled to give these details

in evidence to meet the Government's charge; the jury

was entitled to these details, that they might know
exactly what was the plan which the indictment styled

a fraud. If Mr. Merrill entered upon the execution of his

idea by designing the establishment of a mortuary in Salt

Lake City adapted to serve the needs of 42,000 families,

more or less, it was his right to tell the jury so. It was
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their privilege, if they chose, to brand his idea so imprac-

ticable that he could not honestly have entertained it. But

that privilege rested with the jury alone. The question of

good or bad intent is always a question of fact under Sec-

tion 338, Title 18, United States Code, and is always di-

rected to the jury for an answer. St. Clair, v. United States,

(C.C.A., 9th Cir.) 23 Fed. (2d) 76.

Of equal importance it was for the jury to know, to

shed light on the good faith of the appellants, whether at

Great Falls, Montana, the actual operation of the Merrill

plan had accomplished, in part at least, its object, namely,

the general lowering of the price level in that vicinity for

funerals. (R. 804-805) The witness on the stand had been

the manager of the mortuary in Great Falls from Sep-

tember 20, 1930, through the last date named in the in-

dictment, March 20, 1934 (R. 801-802). We shall not re-

peat the details recited elsewhere in this brief of his man-

ner of operation of this mortuary in accordance with the

Merrill plan, as he understood it. Actually, experience

qualified him to testify whether the Merrill mortuary there

had in truth lowered funeral prices between the dates men-

tioned. His testimony was relevant because it bore directly

upon the good or bad faith of the appellants throughout

their stock sales, which continued up to September, 1931.

See Kleeden v. United States, (C.C.A., 5th Cir.) 45 Fed.

(2d) 87.

Truly, to repeat, their guilt or innocence does not

turn upon the success or failure of their enterprises. But
whether their mortuaries were successful during the period

covered by the stock sales has a most important bearing

upon the honesty of the representations made relative

to the success of their business during a part of that very

time. Little v. United States, (C.C.A., 10th Cir.) 73 Fed.

(2d) 861, 867. To justify a refusal of this testimony (1)
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by Mr. Merrill giving the details of his design, and (2)

by Mr. Croxford, of the results which the organization

achieved in part during the time of the stock sales, it is to

no purpose to argue that the evidence tended to inject into

the case a feud of long standing between Mr. Merrill and

the "old line" undertakers. (R. 914) If it is relevant,

as we respectfully submit it is, to the inquiry which the

indictment has initiated, evidence of this character is ad-

missible, even though warfare with competitors is dis-

closed.

It is equally idle, we respectfully submit as well, for

the Government to contend that it was impossible, under

Mr. Merrill's plan, to attain his declared objective of lower

funeral costs. That determination rests entirely with the

trial jury. Conceivably, its verdict might be contrary to

the very decided opinion on this branch of the case, which

the Government entertains.

To summarize: the appellants contend at this point

that their defense was seriously restricted by the refusal

of the trial Court to permit Mr. Merrill to testify directly

and fully to the intent which actuated him. Likewise, the de-

fense was further erroneously limited by the rejection of

evidence offered to show just what the results in fact were

of the operation of a mortuary under the Merrill plan

from September 20, 1930. To refuse to hear this testimony

was tantamount to a ruling that the Merrill plan was in

law impractical and impossible, and that the only ques-

tion here in the case was whether the appellants were cred-

ulous enough honestly to have faith in an idea likened to

perpetual motion or the lost estates of Sir Francis Drake.

Thus to confine the limits of the defense within the bounds

which the Government chose to mark out was further cer-

tain error, for which the cause should be reversed.
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CONCLUSION

In our conclusion we promise brevity. Enough and

more has been written above to convey the thoughts of

counsel and their concepts of the appellants' rights. It is

equally clear, we believe, in what particulars counsel con-

tend those rights were invaded. We shall not pause here

to attempt a detailed recapitulation.

Rather, we suggest a broader survey of the general

aspects of the entire case. To read the record from such

a vantage point is to emphasize the major differences be-

tween opposing counsel.

First, the Government admittedly has sought to prove

an artifice born beyond the bar of the statute of limita-

tions, at least as early as 1929. It was incumbent upon the

Government, therefore, to bring the artifice at least down

to the period of the indictment letters which ended on

January 28, 1933 (R. 520-521), and within three years of

the date of the return of the indictment on April 13, 1935

(R. 55).

This burden the Government attempted to carry. Their

proof running back of the statute was admissible only pro-

vided it was connected up with an existing scheme, as

charged, when the indictment letters were mailed. {Little

V. United States, (CCA. 10th Cir.) 73 Fed. (2d) 861, 867.)

All the evidence in the cause, however, is to the con-

trary, that the plan to sell the preferred stock of the Mer-

rill Mortuaries, Incorporated, of Utah, as the indictment

specifies (R. 10), was concluded by September, 1931, and

was certainly not in existence, whether fraudulent or bona

fide, at any time after April 13, 1932. The substance of

the Government's case, therefore, has failed of proof for

want of an existing device contemporaneous with the de-

livery of the indictment letters.



70

Second, the appellants were denied a fair trial, (a)

because the rulings upon the indictment and the Govern-

ment's offers of evidence permitted to the district attorney

an unlimited range of proof; (b) because, conversely, the

appellants' evidence, in response to the case of the United

States, was unduly restricted, and their proof of the Merrill

plan erroneouslj'- limited; and (c) because in the charge

to the jury upon the whole case prejudicial error was done.

We can summarize no better here than to quote shortly

from the opinion of the Supreme Court of the United

States in Pleasants v. Fant, 89 U. S. 116, 22 L. ed. 780, 783

:

"It is the duty of a court, in its relation to the

jury, to protect parties from unjust verdicts arising

from ignorance of the rules of law and of evidence,

from impulse of passion or prejudice, or from any

other violation of his lawful rights in the conduct of

a trial. This is done by making plain to them the issues

they are to try, by admitting only such evidence as is

proper in these issues, and rejecting all else; by

instructing them in the rules of law by which that evi-

dence is to be examined and applied, and finally, when

necessary, by setting aside a verdict which is unsup-

ported by evidence or contrary to law."

This measure of their rights was not accorded the appel-

lants.

The argument that proof of the case for the United

States has failed will end the prosecution. We earnestly

urge that such a ruling by this Court is the due of the

appellants.

The second line of the argument, predicated upon the

errors assigned on the indictment and in the admission of

testimony and in the instructions given to the jury, with

equal certainty commands a new trial.
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In any event, the judgments of conviction "below are

erroneous, manifest error has been done and is here dem-

onstrated. The reversal of these judgments is prayed.
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of Montana, and Supreme Court of
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APPENDIX

{ASSIGNMENTS OF ERROR SUMMARIZED BUT
NOT PRINTED IN FULL IN THE BRIEF)

ASSIGNMENT OF ERROR XVI (R. 147451)

XVI. The court erred in overruling and denying the

objection of the defendants and appellants to the intro-

duction in evidence of Exhibit 35 of the United States, and

in receiving the said Exhibit in evidence, against the said

defendants and appellants, to which said ruling an excep-

tion was then and there taken 'by the said defendants and

appellants, and as follows (Bill of Exceptions, pages 126-

130) (R. 353-357 ),to-wit:

"* * * I received Exhibit 35, dated August 21, 1929,

addressed to Florence A. Goodson, Box 98, Livingston,

Montana, which came in this envelope attached to it, with

a cancelled stamp on it. I has a postoffice Box 98 in which

I got it. It was sealed in an envelope, when I got it.

Mr. Brown: We offer "Plaintiff's Exhibit No. 35"

and the envelope attached to it.

Mr. Davis : On behalf of the defendants the objection

to plaintiff's Exhibit 35 is as follows : that it does not refer

to any corporation or association specified in the indict-

ment or in connection with which the alleged scheme, as

there set out, is averred, but to the mutual mortuary asso-

ciation, as to which there is no averment; and secondly, it

refers to a date and period of the incorporation of the

Merrill Mortuaries, to-wit: September 12, 1929, the date

of the letter being August 21, 1929, and therefore before

matters to which the indictment refers had occurred; and

we object further for the reason that this letter is in and
of itself no proof of any averment either of fraudulent

representation, as set out in the indictment, or of the

plan there conceived, and it is therefore immaterial.

(I)



Mr. Brown: The letter refers to the incorporation of

the Mutual Corporation or some other corporation having

a like purpose. That was the subscription that was first

taken up when they first came into Montana with this plan.

It was immediately preceding, and it was on the result of

that that the Merrill Mortuaries was incorporated.

The Court: Immediately subsequent to this date?

Mr. Brown : It w^as immediately subsequent. The Mer-

rill Mortuaries was incorporated in September, 1929, and

I think that letter bears date of August, 1929. That was the

scheme or the plan immediately before the incorporation

and upon which the incorporation was based.

The Court: Well, I think it is closely connected with

it—of course, this is a matter of argument, whatever ef- M
feet it may have one way or tlie other. I will overrule the

objection.

To which ruling of the Court an exception was then

taken and noted by all the defendants, and by the Court

allowed.

Thereupon Exhibit 35, so offered and received in evi-

dence over objection and exception noted, was read to the

jury and is in words and figures as follows, to-wit:

CHARLES S. MERRILL
42 South Main Street

Salt Lake Cit}'', Utah

August 21, 1929

Florence A. Goodson,

Box 98,

Livingston, Mont.

Dear Madam

:

j

I have received your application for membership in i

the Mutual Mortuary Association, and return your copy

herewith. We propose the following

:

(n)



1. All the money subscribed will be placed in the bank,

subject to withdrawal only upon condition that the organ-

ization is effected.

2. All your funds will be used to secure preferred

stock.

3. All Preferred Stock will ONLY be issued to your-

self and like subscribers.

4. This stock will be the only dividend stock issued.

5. All stock will be a 7% per annum non-accumulative

dividend stock.

6. This stock will be non-assessable.

7. No commission shall be paid out of your subscrip-

tion money.

8. All the money will be in capital assets, as build-

ing and equipment.

9. In case of retirement, you will receive $1.50 for

every dollar invested, or a 50% bonus less dividends paid.

10. You may at your pleasure relinquish your stock,

or any portion of it, and secure 100% bonus for the part

relinquished on a "paid up" funeral credit with our asso-

ciation.

I feel as though this proposition is very safe one for

you, inasmuch as you have the first claim as a preferred

stockholder, against all the capital assets of the associa-

tion. Myself and associates, who propose to carry for-

ward the organization work, will have no interest in the

preferred stock until your claims have been satisfied.

We feel your community is in need of such an estab-

lishment. That you, as a citizen, interested in its better-

ment and the reduction of funeral costs, "^vill not only ben-

efit yourself by the investment, but help your neighbor and
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friends in alleviating the expense incident to the loss of

a loved one.

Yours very truly,

CHAELES S. MERRILL.
CSM/H

Attached to the letter above, and a part of Exhibit 35,

is an envelope whereon there appears this fragment of

the address, viz: ''rence A. Goodson, Box 98, Livingston,

Mont." This envelope also bears a two cent, United States

postage stamp cancelled, and a cancellation stamp with

the legend thereon, viz: *'Salt Lake City—Aug 22 8 30

PM. 1929 Guthrie St— ".

ASSIGNMENT OF ERROR XX (R. 159-162)

XX. The Court erred in overruling and denying the

objection of the defendants and appellants to the intro-

duction in evidence of Exhibit 98 of the United States,

and in receiving the said Exhibit in evidence, against the

said defendants and appellants, to which said ruling an

exception was then and there taken by the said defend-

ants and appellants, and as follows (Bill of Exceptions,

pages 209-217) (R. 449-457), to-wit:

Thereupon Exhibit 98, the minutes of the Board of

Directors of the Merrill Mortuaries, Inc., of March 10,

1932, and the accompanying letter of April 18, 1932, were

offered in evidence by the plaintiff, to which objection was

made as follow^s

:

The Court: Any objection?

Mr. Rich: Yes, Your Honor. We have said there is

no objection, but we are going to object upon the ground

that there is no foundation laid.

The Court: No foundation in the indictment for the

reception of the books of this company? How so?
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Mr. Rich : For the reception of this particular minute.

Now, the particular thing that is attempted to be estab-

lished here, the transaction in 1932 is the repurchase of

that stock. No where is it alleged in the indictment that

it was a part of any alleged scheme or artifice to repur-

chase the Deseret assets.

The Court : Well, do you mean to say that no evidence

can be introduced bearing upon the alleged scheme or arti-

fice to defraud, except what is alleged in the indictment?

Mr. Rich: No new material element. You cannot in-

troduce a new material element. That is what I understand

is the law, Your Honor ; and I take this position on behalf

of the defendants that this is a new material element the

same as the incorporation and transfer of the assets.

Mr. Davis: May the record show that that objection

goes on behalf of all of the defendants ?

The Court : Very well, on behalf of all the defendants.

. . . Oh, yes, overrule the objection. Note an exception on

the part of all the defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants, and by the Court

allowed.

Thereupon Exhibit 98 was read to the jury and is in

words and figures as follows

:

Protection

Merrill Mortuaries, Inc.

"Service Above All"

General and Executive Offices

:

1045 South State Street,

Salt Lake €ity, Utah.

April 18, 1932.

Dear Stockholder

:

According to the instructions of the Board of Directors

of the Merrill Mortuaries, Inc., I am notifying you of an
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exchange of First Preferred Stock for Deseret Mortuary

Common Stock and of an exchange of First Preferred Stock

for an interest in the assets of the undertaking parlors

at Portland, Oregon.

The basis of transfer on the Deseret Mortuary Com-

mon Stock is as follows

:

One share of First Preferred 'Stock for ten shares of

Deseret Mortuary Company Common Stock.

The basis of transfer on the undertaking parlors at

Portland, is as follows

:

One share of First Preferred Stock for an equivalent

book value of the Portland branch assets after deprecia-

tion and liabilities have been deducted.

If you are interested in this transfer kindly notify us

at our General Office at 1045 South State Street, Salt

Lake City, enclosing your certificate properly endorsed

setting forth the amount of transfer required and the prop-

osition desired. Your reply must be in the mail or in per-

son on or before May 2nd, 1932.

If you do not report for transfer within the time spe-

cified it will be concluded you are not interest in accepting

any of the propositions herein.

Very truly yours,

MERRILL MORTUARIES, INC.

By Geo. 0. Elliott

Secretary
G0E:S

"Guaranteed Protection"

*'Ask Any Family We Have Served"

In addition to the letter above, Exhibit 98 includes the

minutes of a meeting of the Board of Directors of the

Merrill Mortuaries, Inc., held March 9 and 10, 1932, at

which there were present the directors Charles S. Merrill,
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Clarence Merrill, Winslow Farr Smith, Soren Rasmussen,

E. W. Blumel, Pat R. Gagner and Lewis B. Merrill, who

at that meeting by resolution directed the exchange by-

Merrill Mortuaries, Inc., of Deseret Mortuary stock and

"Class A" active stock of Butte, Montana and Port-

land, Oregon, to as many holders of First Preferred Stock

as should offer to transfer, upon the basis recited in the

letter above to be sent to all the preferred stockholders.

ASSIGNMENT OF ERROR III (R. 120-129)

III. The Court erred in overruling the several mo-

tions to strike made by the said defendants and appel-

lants at the close of the case in chief of the United States

(Bill of Exceptions, pages 491 to 516 inclusive) which were

by the Court denied as a single motion, and to which the

defendants and appellants then and there duly excepted,

(a) to the Court's denial of the said motions and (b) to

its refusal to rule on each of such motions separately and

severally. (R. 774-795, 1035, 1046)

Each such motion to strike was and is directed at

any evidence in the record tending to support a specific

class of pretenses, representations and promises as averred

in numbered paragraphs 1, 4, 5, 6, 7, 8, 9, 10, 11, 12, 14,

15 and 16 of the first court of indictment to-wit

:

1. The first motion aforesaid was in substance to

strike from the record all evidence in support of the al-

leged pretenses, representations and promises in paragraph

1, page 9, of the indictment averred that the management

of said Merrill Mortuaries, Incorporated, was in the hands

of men of substantial wealth and marked business ability

who had invested large sums of their own money in said

corporation, and had made enormous profits from prior

business operations in the undertaking business, and al-
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ways kept their promises and always invited investiga-

tions.

2. The second motion aforesaid was in substance to

strike from the record all evidence in support of the al-

leged pretense, representation and promise in paragraph

4, page 11, of the indictment averred that the Merrill Mor-

tuaries, Iricoiioorated, a Utah corporation, would set aside

earnings and cash reserves for the purpose of retiring the

Mutual Preferred Stock of the said corporation, together

with a bonus.

3. The third motion aforesaid was in substance to

strike from the record all evidence in support of the alleged

pretenses, representations and promises in paragraph 5,

page 11, of the indictment averred that the Mutual Pre-

ferred Capital Stock of said Merrill Mortuaries, Incor-

porated, would be retired within a maximum time of thirty-

six months.

4. The fourth motion aforesaid was in substance to

strike from the record all evidence in support of the alleged

pretenses, representations and promises in paragraph 6,

page 12, of the indictment averred that said Merrill Mor-

tuaries, Incorporated, a Utah corporation, on the 15th day

of December, 1930, was worth over $1,000,000.00 and that

said Merrill Mortuaries, Incorporated, started originally

with a capital of $8,275.00, and has doubled in worth every

year for five years and then three times that amount.

5. The fifth motion aforesaid was in substance to

strike from the record all evidence in support of the al-

leged pretenses, representations and promises in paragraph

6, page 12, of the indictment averred that the common
stock of said corporation (meaning Merrill Mortuaries,

Incorporated, a Utah corporation) would bear dividends

and increase in value as the company grows.
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6. The sixth motion aforesaid was in substance to

strike from the record all evidence in support of the

alleged pretenses, representations and promises in para-

graph 6, page 12, of the indictment averred that a brother

of the defendant, Thomas S. Merrill, invested $1,100.00 in

stock of the Merrill Mortuaries when it was established

and in four and one-half years his stock became worth

$30,000.00 on the one investment.

7. The seventh motion aforesaid was in substance to

strike from the record all evidence in support of the alleged

pretenses, representations and promises in paragraph 7,

page 12, of the indictment averred that money invested in

the stock of the said Merrill Mortuaries, Incorporated,

would grow and multiply, and that the investors failing to

purchase stock of said corporation would lose money by

failing to take advantage of the opportunity to so invest

their money.

8. The eighth motion aforesaid was in substance to

strike from the record all evidence in support of the alleged

pretenses, representations and promises in paragraph 8,

page 13, of the indictment averred that the management
of said Merrill Mortuaries, Incorporated, a corporation,

provided the shareholders of said corporation with a high

degree of safety of capital and a liberal return on their

investment.

9. The ninth motion aforesaid was in substance to

strike from the record all evidence in support of the al-

leged pretense, representation and promise in paragraph

9, page 13, of the indictment averred that the value of the

common stock of the said Merrill Mortuaries, Incorporated,

had increased on November 5, 1930, to more than $12.00

per share, and was rapidly increasing in value.

10. The tenth motion aforesaid was in substance to

strike from the record all evidence in support of the alleged
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pretenses, representations and promises in paragraph 9,

page 13, of the indictment averred that in five years 30

shares of said stock would be worth $11,520.00, and that

the stock was an exceptional opportunity for highly profit-

able investment and purchasers would be greatly pleased

with their investment.

11. The eleventh motion aforesaid was in substance

to strike from the record all evidence in support of the

alleged pretenses, representations and promises in para-

graph 10, pages 13 and 14, of the indictment averred that

a paid-in-full subscription of $1000.00 worth of the prefer-

red stock of Merrill Mortuaries, Incorporated, a Utah cor-

poration, over a six year period of Mortuary Investment

program would return retirement values as in the said par-

agraph specified.

12. The twelfth motion aforesaid was in substance to

strike from the record all evidence in support of the alleged

pretenses, representations and promises in paragraph 11,

pages 14 and 15, of the indictment averred that the capital

and business of the undertaking and mortuary parlor, es-

tablished in Salt Lake City, Utah, had increased an aver-

age of 493 percent each year from the time it was estab-

lished to December 31, 1929, that the one established in

Provo, Utah, had increased an average of 1159 percent

each year from the time it was established to December

31, 1929, that the one established at Price, Utah, had in-

creased an average of 167 percent each year to December

31, 1929, that the one established at Butte, Montana, had

increased an average of 1244 percent each year to Decem-

ber 31, 1929, and that the one established at Portland,

Oregon, had increased an average of 67 percent each year

to December 31, 1929, all of which undertaking and mortu-

ary parlors were established by said Merrill Mortuaries,

Incorporated.
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13. The thirteenth motion aforesaid was in substance

to strike from the record all evidence in support of the al-

leged pretenses, representations and promises in paragraph

12, pages 15 and 16, of the indictment averred that organ-

izations founded on possibilities of wide distribution, with

possibilities of expansion were J. 'C. Penney Company,

that had expanded on an average of nearly $10,000,000.00

per year for the last six years, iSkaggs Safeway Stores, Inc.,

that had increased its assets over $32,000,000; Groodyear

Tire & Rubber Co., Montgomery Ward & Co., Sears-Roe-

buck & Co., Firestone Company, General Motors Co., Chrys-

ler Motor Co., Henry Ford and McMarr Stores ; Woolworth
Company, that had less than $5,000 assets after the first

five years and who had sales in 1927 of $272,764,045. That

an investment of $90,000 in U. S. Steel in 1905 has paid

an annual dividend of $90,000, that $9,000 invested in

General Motors in 1915 has paid dividends of nearly $50,000

in the past five years, that an early investment in any of

the above named organizations would have been a safe

and sound investment and would have returned great gains

and profits to the investors, that the Merrill Mortuaries,

Incorporated, a Utah corporation, was an organization that

was founded on possibilities of wide distribution with a

great possibility of expansion.

14. The fourteenth motion aforesaid was in substance

to strike from the record all evidence in support of the

alleged pretenses, representations and promises in para-

graph 14, page 18, of the indictment averred that in July,

1931, the mortgages on the property of the Merrill Mor-

tuaries, Incorporated, a Utah corporation, were being rap-

idly paid off and would soon be entirely satisfied and pay-

ment of dividends would begin, that properties of said

Merrill Mortuaries, Incorporated, in the states in which
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they were operating would earn dividends to take care

of themselves.

15. The fifteenth motion aforesaid was in substance

to strike from the record all evidence in support of the

alleged pretenses, representations and promises in para-

graph 14, page 18, of the indictment averred that on March

25, 1932, the corporation would pay dividends late in the

summer, and that the investment of the stockholders was in

no hazard.

16. The sixteenth motion aforesaid was in substance

to strike from the record all evidence in support of the al-

leged pretenses, representations and promises in paragraph

14, page 18, of the indictment averred that on July 30,

1932, the said Merrill Mortuaries, Incorporated, was in

good condition.

17. The seventeenth motion aforesaid was in sub-

stance to strike from the record all evidence in support of

the alleged pretenses, representations and promises in par-

agraph 15, pages 18 and 19, of the indictment averred that

Merrill Mortuaries, Incorporated, a corporation, and the

said Deseret Mortuary Company, a corporation, were earn-

ing and would continue to earn substantial returns for

the persons owning and purchasing such shares of stock in

the said Merrill Mortuaries, Incorporated, and that invest-

ments in said shares of stock of said corporation by reason

of honest and efficient management of the same by the de-

fendants were earning and would continue to earn profits

from which dividends would be paid.

18. The eighteeth motion aforesaid was in substance

to strike from the record all evidence in support of the

alleged pretenses, representations and promises in para-

graph 16, pages 19 and 20, of the indictment, averred that



the business of said Merrill Mortuaries, Incorporated, was

increasing and that its earnings were growing larger.

19. The nineteenth motion aforesaid was in substance

to strike from the record all evidence in support of the

alleged pretenses, representations and promises in para-

graph 16, pages 19 and 20, of the indictment averred that

the dividends would he paid on the common stock and that

such common stock would return to the holders of the Class

"B" and common stock great gains and profits.

The grounds upon which the motions aforesaid were

presented, which were and are specified in support thereof,

are substantially the following, to-wit

:

1. That there is no evidence or proof, whatsoever, of

the falsity of any such pretense, representation or promise.

2. That such alleged representations and statements

are too indefinite and uncertain to be or constitute in any

particular a representation or pretense of any existing fact

or state of mind.

3. That the said pretenses and representations refer

to and are mere matters of opinion and judgment for which

there is in the evidence, or otherwise, no standard or meas-

ure and which are not in anj^ particular connected with any

evidence in the record such as to make them, or any of

them, a part of any scheme or artifice to defraud as in

the indictment specified.

4. That the evidence to which the motions were and

are directed and the allegations of the indictment refer-

red to are, and constitute, surplusage in the record and in

the indictment.

5. That there was and is no evidence or proof, what-

soever, of any intent or design, at the time any such pre-

tense, representation or promise was made, not to per-
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form and execute in all good faith such pretense, repre-

sentation or promise as made and given in evidence.

6. That there is no evidence or proof, whatsoever,

that the defendants and appellants, or any of them, ever

knew the falsity of any such pretense, representation or

promise, or the fact contrary thereto.

7. That any inference or finding of the falsity of

any such pretense, representation or promise was and is

based upon speculation without sufficient or any support

in fact to make proof of such falsity beyond a reasonable

doubt.

To the ruling by the Court in denying the several mo-

tions mentioned above as one motion and to the Court's

refusal to rule separately upon each such motion excep-

tions were taken as follows (Bill of Exceptions, page 517)

:

The Court: The motion submitted by Mr. Davis on

behalf of the defendants is overruled and denied.

Mr. Davis: Your Honor, may the record show that

that ruling is separate as to the various paragraphs, the

motion being made separately as to the different para-

graphs ?

The Court: You presented it as one motion, covering

the entire indictment. It is overruled as such and denied.

Mr. Davis : And may we have an exception to the re-

fusal and to Your Honor's ruling?

The Court : Yes, you may.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.

The defendants and appellants here assign as sep-

arate errors the overruling by the Court of each separate

motion aforesaid by the one ruling set out above to which
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an opportunity for reserving but one exception was given,

and likewise further assign as a separate error the re-

fusal of the Court to rule upon each such motion separ-

ately and distinctly to which exception as noted above

was also reserved.

SEVERAL ASSIGNMENT OF ERRORS OF DEFEND-
ANT, CHARLES S. MERRILL (R. 106-109)

I. The Court erred in overruling and denying the

motion of this defendant and appellant, Charles S. Merrill,

interposed at the close of all the evidence in the case, all

parties having theretofore rested, for the direction of a

verdict of not guilty as to him upon every count in the

indictment, and specifically upon counts Nos. 1 to 10, both

inclusive, to which said ruling an exception was then

and there taken by the said defendant and appellant,

Charles S. Merrill, and as follows (Bill of Exceptions,

pages 732-734 inclusive), to-wit:

Mr. Davis: Comes now the defendant, Charles S.

Merrill, at the close of all the evidence in the case, all

parties having heretofore rested, and respectfully moves
the Court to instruct the jury to return a verdict of not

guilty as to him upon every count in the indictment, and

specifically upon counts Nos. One to Ten, both inclusive,

(Bill of Exceptions, pages 732-734, inclusive) (R. 1043-

1046), to-wit:

1. That the evidence is wholly insufficient to sustain

a finding beyond a reasonable doubt of the existence of

any device, scheme or artifice to defraud, as alleged in the

indictment, at any time within three years prior to the

return of the indictment herein, particularly at the time

of the delivery through the United States mails of the

several letters in the various counts of the indictment set

out, and with which this defendant was then or at any



time, within such period of three years connected in any-:

wise, whatsoever.

2. That the evidence is wholly insufficient to sustain

a finding beyond a reasonable doubt that any letter set out

in any count of the indictment was delivered by mail

through the postoffice establishment of the United States

for the purpose of executing any scheme or artifice at the

time of such delivery then in effect and operation, or of

attempting so to do.

3. That the evidence is wholly insufficient to sustain

a finding beyond a reasonable doubt that any letter set out

in any count of the indictment either did or could have

any effect in the execution or furtherance of any -scheme

or artifice, then in operation and effect, viz: at the time

such letter was delivered through the United States post-

office and mails as the evidence tends to show.

4. That the evidence affirmatively shows the scheme

or artifice alleged and relied upon by the Government was

fully executed, consummated and carried out at a point of

time more than three years prior to the return of the indict-

ment, herein, viz.: long before April 13, 1932, and that,

therefore, no one of the letters set out in the several counts

of the indictment was or could have been delivered by

mail, as charged, for the purposes of executing any such

scheme or artifice, or of attempting so to do, or in any-

wise to aid or further the same.

5. That the evidence is wholly insufficient to sustain

a finding beyond a reasonable doubt that the scheme or

artifice, charged and relied upon by the Government, was

not fully executed, and wholly consummated at a point of

time more than three years before the return of the indict-

ment herein, viz.: long before April 13, 1932, and before

any of the letters in the several counts of the indictment

set out were delivered as there charged.
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6. That the evidence is wholly insiafficient to sustain

a finding that any letter described in any count of the

(indictment was delivered through the United States mails,

! as charged, for the purpose of executing any scheme or

: artifice to defraud, or of attempting so to do, which was

in operation and existence within three years of the date

of the return of tlie indictment herein, or within the period

of the statute of limitations applicable to this prosecu-

tion.

The Court: This motion is denied.

Mr. Davis : May we have an exception!

The Court : Yes.

To which ruling of the Court an exception was then

noted and taken by the defendant, Charles C. Merrill, and

by the Court allowed.

SEVERAL ASSIGNMENT OF ERRORS OF DEFEND-
ANT, CLARENCE MERRILL (R. 110-112)

I. The Court erred in overruling and denying the

motion of this defendant and appellant, Clarence Merrill,

interposed at the close of all the evidence in the case, all

parties having theretofore rested, for the direction of a

verdict of not guilty as to him upon every count in the

indictment, and specifically upon counts Nos. 1 to 10, both

inclusive, to which said ruling an exception was then and

there taken by the said defendant and appellant, Clarence

Merrill, and as follows (Bill of Exceptions, pages 730-732,

inclusive) (R. 1041-1043), to-wit:

Mr. Davis: Comes now the defendant, Clarence Mer-

rill, at the close of all the evidence in the case, all parties

having heretofore rested, and respectfully moves the Court

to instruct the jury to return a verdict of not guilty as to

him upon every count in the indictment, and specifically
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upon counts Nos. One to Ten, both inclusive, for the rea-

sons following, to-wit

:

1. That the evidence is wholly insufficient to sustain

a finding beyond a reasonable doubt of the existence of

any device, scheme or artifice to defraud, as alleged in the

indictment, at any time within three years prior to the re-

turn of the indictment herein, particularly at the time of the

delivery through the United States mails of the several

letters in the various counts of the indictment set out, and

with which this defendant was then or at any time within

such period of three years connected in anywise, whatso-

ever.

2. That the evidence is wholly insufficient to sus-

tain a finding beyond a reasonable doubt that any letter

set out in any count of the indictment was delivered by

mail through the postoffice establishment of the United

States for the purpose of executing any scheme or artifice

at the time of such delivery then in effect and operation,

or attempting so to do.

3. That the evidence is wholly insufficient to sustain

a finding beyond a reasonable doubt that any letter set

out in any count of the indictment either did or could

have any effect in the execution or furtherance of any

scheme or artifice, then in operation and effect, viz: at

the time such letter was delivered through the United

States postoffice and mails as the evidence tends to show.

4. That the evidence affirmatively shows the scheme

or artifice alleged and relied upon by the Government was

fully executed, consummated and carried out at a point

of time more than three years prior to the return of the

indictment herein, viz : long before April 13, 1932, and that,

therefore, no one of the letters set out in the several counts

of the indictment was or could have been delivered by mail,
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as charged, for the purpose of executing any such scheme

or artifice, or of attempting so to do, or in anywise to aid

or further the same.

5. That the evidence is wholly insufficient to sustain

a finding beyond a reasonable doubt that the scheme or

artifice, charged and relied upon by the Government, was

not fully executed, and wholly consummated at a point of

the indictment herein, viz : long before April 13, 1932, and

before any of the letters in the several counts of the indict-

ment set out were delivered as there charged.

6. That the evidence is wholly insufficient to sustain

a finding that any letter described in any count of the in-

dictment was delivered through the United States mails, as

charged, for the purpose of executing any scheme or artifice

to defraud, or of attempting so to do, which was in opera-

tion and existence within three years of the date of the re-

turn of the indictment herein, or within the period of the

statute of limitations, applicable to this prosecution.

The Court : This motion is denied.

Mr. Davis : May I have an exception?

The Court : Yes, you may have an exception.

To which ruling of the Court an exception was then

noted and taken by the defendant, Clarence Merrill, and by

the Court allowed.

SEVERAL ASSIGNMENT OF ERRORS OF DEFEND-
ANT, SOREN RASMUSSEN. (R. 114 - 118)

I. The Court erred in overruling and denying the

motion of this defendant and appellant, Soren Rasmussen,

interposed at the close of all the evidence in the case, all

parties having theretofore rested, for the direction of a

verdict of not guilty as to him upon every count in the in-

dictment, and specifically upon counts Nos. 1 to 10, both in-



elusive, to which said Tuling an exception was then .and

there taken by the said defendant and appellant,' Soren

Rasmussen, and as follows (Bill of Exceptions, pages 726-

729, inclusive) (R. 1037-1041), to-wit

:

Mr. Davis: Comes now the defendant, Soren Rasmus-

sen, at the close of all the evidence in the case, all parties

having heretofore rested, and respectfully moves the Court

to instruct the jury to return a verdict of not guilty as to

him upon every count in the indictment and specifically

upon Counts Nos. One to Ten, both inclusive, for the rea-

sons following, to-wit:

1. That the evidence is wholly insu:fficient to sustain

a finding beyond a reasonable doubt of the existence of

any device, scheme or artifice to defraud, as alleged in the

indictment, at any time within three years prior to the re-

turn of the indictment herein, particularly at the time of the

delivery through the United States mails of the several let-

ters in the various counts of the indictment set out, and

with which this defendant was then or at any time within

such period of three years connected in anywise, whatso-

ever.

2. That the evidence is wholly insufficient to sustain

a finding beyond a reasonable doubt that any letter set out.

in any count of the indictment was delivered by mail

through the postoffice establishment of the United States

for the purpose of executing any scheme or artifice at the

time of such delivery then in effect and operation, and

with which then this defendant was in anywise connected,

or for the purpose of attempting so to execute any such

.

scheme or artifice then in effect and operation.

3. That the evidence is wholly insufficient to sustain .

a finding beyond a reasonable doubt that any letter set out

in any count of the indictment either did or could have any
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effect in the execution or furtherance of any scheme or

artifice, participated in by this defendant at the time, and

then in operation and effect, viz: at the time such letter

was delivered through the United States postoffice and

mails as the evidence tends to show.

4. That the evidence affirmatively shows the scheme

or artifice alleged and relied upon by the Government was

fully executed, consummated and carried out at a point of

time more than three years prior to the return of the indict-

ment herein, viz: long before April 13, 1932, and that,

therefore, no one of the letters set out in the several counts

of the indictment was or could have been delivered by mail,

as charged, for the purpose of executing any such scheme

or artifice, or of attempting so to do, or in anywise to aid

or further the same.

5. That the evidence is wholly insufficient to sustain

a finding beyond a reasonable doubt that the scheme or

artifice, charged and relied upon by the Government, was

not fully executed, and wholly consummated at a point of

time more than three years before the return of the indict-

ment herein, viz : long before April 13, 1932, and before any

of the letters in the several counts of the indictment set

out were delivered as there charged.

6. That the evidence is wholly insufficient to sustain

a finding that any letter described in any count of the in-

dictment was delivered through the United States mails,

as charged, for the purpose of executing or attempting to

execute any scheme or artifice to defraud, with which this

defendant was connected, and which was in operation and

existence within three years of the date of the return of the

indictment herein, or within the period of the statute of

limitations applicable to this prosecution.

7. That the evidence is wholly insufficient to sustain

a finding that this defendant, Soren Rasmussen, was at any
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time connected with any device, scheme or artifice to de-

fraud, as charged in the indictment herein, or at any time

participated or acquiesced in any such scheme or artifice,

or in anywise furthered, aided, abetted, or encouraged the

same.

8. That the evidence is wholly insufficient to sustain

a finding that any letter described in any count of the indict-

ment was delivered through the United States mails, as

charged, either by the defendant, Soren Rasmussen, or by

his authority, advice, or direction, or with his knowledge or

acquiescence, or by any person or means for whom or which

this defendant then or ever was responsible.

9. That the evidence is wholly insufficient to sustain

a finding that this defendant, Soren Rasmussen, ever at any

time specified in tlie indictment, and in the several counts

thereof, or disclosed by the evidence acted in bad faith or

with an intent to defraud as charged, or otherwise, or other

than in good faith and in the honest belief by him at all

times entertained that the transactions disclosed by the evi-

dence upon which the Government relies and with which

he is in anywise connected were in all respects honest,

regular and true.

The Court : This motion is denied.

Mr. Davis : May we have an exception?

The Court: Certainly.

To which ruling of the 'Court an exception was then

noted and taken by the defendant, Soren Rasmussen, and

by the Court allowed.

ASSIGNMENT OF ERROR XVII. (R. 151-153)

XVII. The Court erred in overruling and denying the

objection of the defendants and appellants to the introduc-

tion in evidence of Exhibit 34 of the United States, and in
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receiving the said Exhibit in evidence, against the said de-

fendants and appellants, to which said ruling an exception

was then and there taken by the said defendants and ap-

pellants, and as follows (Bill of Exceptions, pages 134-

137) (R. 362-365), to-wit:

When I first saw the letter. Exhibit 34, it was in the

envelope attached to it. I got it from my postoffice box.

Mr. Brown: We offer in evidence the plaintiff's Ex-

hibit 34; that is the letter set out in indictment count num-

ber 5, together with the envelope attached to it.

Mr. Davis: To plainiff's Exhibit 34, on behalf of all

of the defendants, this objection is made

:

(1) That the letter itself and its contents, and from

the proof heretofore in the record, does not appear to be

in furtherance of any scheme or artifice charged in the

indictment, and therefore is at this time immaterial.

(2) That there is at this time no proof of the exist-

ence of any scheme or artifice as charged in the indictment,

or otherwise, in existence at or about April 23, 1932; as

the witness states this letter was taken as charged in the

indictment from the United States mail, and it appears

from the foundation now appearing, that the letter is imma-

terial and without purpose in the suit.

The Court : Overrule the objection.

To which ruling of the Court an exception was then

noted and taken by all the defendants, and by the Court

allowed.

Thereupon Exhibit 34, so offered and received in evi-

dence over objection and exception noted, was read to the

jury.

Exhibit 34 is in words and figures as follows

:
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Protection

Merrill Mortuaries, Inc.

''Service Above AH"

General and Executive Offices

:

1045 South State Street

Salt Lake City, Utah

April 23, 1932.

Florence A. Goodson

Livingston, Montana

Dear Stockholder:

Replying to your letter of April 19th wish to advise

that owing to the present business conditions the Board of

Directors deemed it unwise to pay a dividend this year

and so voted to pass it, and the company is not retiring

any of the outstanding stock, other than on funeral services.

Some of our stockholders have been able to work out

the above plan by selling their stock to someone to apply

on a service, and in this way have been able to realize on

their stock, as the stock may be turned in for full value at

any of our mortuaries.

We are sorry we are unable to help you at this time,

but with a little improvement in conditions we expect to

be able to go ahead with our program.

Very truly yours,

MERRILL MORTUARIES, INC.

By F. E. STEVENSON
FS

"Guaranteed Protection"

'Ask Any Family We Have Served"

The envelope which is a part of Exhibit 34 is ad-

dressed, viz: "Florence A. Goodson, Livingston, Mont.", in

the upper left hand corner bears this return address, viz:

"After 5 days, return to Merrill Mortuaries, Inc., 1045
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'South iState St.; Salt Lake;C.ity, Utah/' has United States

postage in the sum of two cents impressed thereon and

cancelled, and bears a cancellation stamp with this legend

within, viz: ;"Salt Lake City, Utah, Guthrie Sta. Apr 23

3 30 PM 1932".

.. .ASSIGNMENT OF ERROR XVIII. (R. 154-156)

XVIII. The Court erred in overruling and denying

the objection of the defendants and appellants to the intro-

duction in evidence of Exhibit 33 of the United States, and

in receiving the said Exhibit in evidence, against the said

diefendants and appellants, to which said ruling an excep-

tion was then and there taken by the said defendants and

appellants, and as follows (Bill of Exceptions, pages 142-

144) (R. 371-373), to-wit:

Exhibit 33 is a letter addressed to me. Miss Frances

McFerron at 420 South Tracy, Butte, Montana, it should

be Bozeman. I have seen it before. I got this letter through

the .mail. I never understood why my mail was addressed

to Butte, because it was always Bozeman. I never lived

in Butte. The Merrill Mortuaries Company addressed my
mail to Butte in care of the Montana Power Company.

Mr. Brown: We offer exhibit number 33 in evidence,

if the Court please.

Mr. Davis: To the Government's Exhibit 33 the de-

feiidants, and each of them, object for the following rea-

sons:' •
•

•

First: That this letter does not prove, or tend to

prove any scheme, artifice or fraudulent intent, or any

design to defraud, in being and in existence at the time

individual indictment letters were mailed or receved.

Second: That it doesn't prove or tend to prove any

scheme, artifice. or fraudulent intent or design to lull any



person or persons into inaction or into a feeling of secur-

ity, whether by any fault or fraudulent promise or repre-

sentation or assurance or otherwise, either before or after

such persons had sent or paid to the defendants their money

or property, or at all.

Third: If this letter has any probative value in con-

nection with their evidence hereafter to be offered and

received in connection with that already in the record, it

is proof of a separate and distinct use of the mails, un-

connected with the letter set out in the indictment, which,

if any offense against the laws of the United States, is now
barred by the statute of limitations, and therefore this

constitutes an attempt to prove an offense not charged and

for which the defendants can neither be prosecuted at

this time nor convicted.

Fourth : There is, in the record, no proof of any exist-

ing scheme, as defined, in anywise, in the indictment, in

existence at the date of this letter, and the date of its al-

leged receipt, to-wit : February 3d, 1932.

Fifth: There is at this time in the record no founda-

tion for the receipt of this evidence.

The Court : I will overrule the objection.

To which ruling of the Court an exception was then

noted and taken by all the defendants, and by the Court

allowed.

Thereupon Exhibit 33, so offered and received in evi-

dence over objection and exception noted, was read to the

jury.

Exhibit 33 is in words and figures as follows

:
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Protection

Merrill Mortuaries, Inc.

''Service Above All"

General and Executive Offices:

1045 South State Street,

Salt Lake City, Utah.

February 3, 1932.

Miss Frances McFerron

420 iSouth Tracy

Butte, Montana

Dear Stockholder:

—

We received your letter of January 21st relative to

the retiring of your stock, and wish to advise that due to

the present business conditions the company is not retir-

ing any stock. It is impossible for us to retire your stock

and not the stock of all the other stockholders without

being liable to them. However, with a little improvement

in conditions we expect to be able to go ahead with our

program.

Very truly yours,

MERRILL MORTUARIES, INC.

By F. E. STEPHENSON.
FS.

'
' Guaranteed Protection '

'

"Ask Any Family We Have Served'*

ASSIGNMENT OF ERROR XIX. (R. 156-159)

XIX. The Court erred in overruling and denying the

objection of the defendants and appellants to the intro-

duction in evidence of Exhibit 32 of the United States, and

in receiving the said Exhibit in evidence, against the said

defendants and appellants, to which said ruling an excep-

tion was then and there taken by the said defedants and

appellants, and as follows (Bill of Exceptions, pages 144-

146) (R. 373-376), to-wit;
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(c* * * rj^Yie letter and envelope attached to it, Ex-

hibit 32, I got through the postoffice, delivered at 420

South Tracy, Bozeman. "Butte" was scratched out and

"Bozeman" was written in there when I received the let-

ter; that is just the way it came to me, scratched out and

re-addressed Bozeman.

Mr.' Brown: We: offer in evidence plaintiff's Exhibit

32. This in in support of count 4 of the indictment.

Mr. Davis: May it please Your Honor, to Oovern-

ment's Exhibit 32, defendants make the objections here-

tofore interposed to the Government's Exhibit 34, which

was the indictment letter set out in count 5, and upon each

of the grounds there specified.

The Court: Very well. I will overrule the objection,

and note an exception on the part of all the defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants, and by the Court

allowed.

Thereupon Exhibit 32, so offered and received in evi-

dence over objection and exception noted, was read to

the jury.

Exhibit 32 is in words and figures as follows

:

Protection

Merrill Mortuaries, Inc.

"Service Above All"

General and Executive Offices:

1045 South State Street

Salt Lake City, Utah
August 15, 1932.

Frances McFerron
420 South Tracy
Butte, Montana

Dear Stockholder:

—

Replying to your letter of August 12th relative to your
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stock, which to advise that the company is not retiring

, any of the outstanding stock at the present time, due to

the present business conditions.

I
The leasing of the mortuaries in Montana will in no

;way effect your standing as a stockholder in the company,

and in fact should better it. With a little improvement in

conditions we expect to be able to do something about

the stock, but are unable to do so at the present time.

Very truly yours,

MERRILL MORTUARIES, INC.

By F. E. STEPHENSON.
FS

''Guaranteed Protection"

"Ask Any Family We Have Served"

The envelope which is a part of Exhibit 32 is ad-

dressed, viz: "Frances McFerran, 420 South Tracy, Butte,

Montana. Bozeman (in pencil), in the upper left hand

corner bears this return address, viz : "After 5 days, return

to Merrill Mortuaries, Inc., 1045 South State 'St., Salt Lake

City, Utah," has United States postage in the sum of two

cents impressed thereon and one cent stamp affixed thereto

and cancelled, and bears a cancellation stamp with this

legend within, viz: "Salt Lake City, Utah Guthrie Sta.

Aug. 15 9 SOP M 1932."

ASSIGNMENT OF ERROR XXL (R. 163-165)

XXI. The Court erred in overruling and denying the

objection of the defendants and appellants to the introduc-

tion in evidence of Exhibit 69 of the United States, and in

receiving the said exhibit in evidence against the said

defendants and appellants to which said ruling an exception

was then and there taken by the said defendants and ap-
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pellants, and as follows (Bill of Exceptions, pages 268-

270, inclusive) (R. 518-521), to-wit:

I received Exhibit 69 at Butte, Montana, through the

United States mails.

Thereupon Exhibit 69 was offered by the plaintiff in

evidence, and objection interposed as follows

:

Mr. Rich : The defendant Winslow Farr Smith objects

to the introduction of Exhibit 69 upon the ground that

there is no sufficient foundation laid for its introduction

as an indictment letter; and upon the further ground that

it shows upon its face that it is not and cannot be in fur-

therance or execution of any purported scheme or artifice,

as alleged in the indictment.

Mr. Davis: The other defendants object to the intro-

duction of the letter in evidence, which is the government's

Exhibit 69, upon the grounds stated by the defendant

Winslow Farr Smith, and also upon the further grounds

heretofore specified by the defendants in their objection

to the introduction in evidence of Exhibit 34, heretofore

offered and received, the same being the indictment letter

specified in Count Five. The objection is made severally

by each defendant and upon each of the grounds there

specified.

The Court : I will overrule the objection, and you may
note an exception on the part of all the defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.

Thereupon Exhibit 69, so offered and received in evi-

dence, over objection and exception noted, was read to

the jury and is in words and figures as follows

:
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(Ex. 69)

Protection

Merrill Mortuaries, Inc.

''Service Above All"

General and Executive Offices:

1045 South State Street

Salt Lake City, Utah.

January 28, 1933.

Mr. Pat R. Gagner

213 North Montana St.

Butte, Montana

Dear Mr. Gagner

;

The Supreme Court in the State of Montana having

vacated the order appointing the Ancillary Receiver in

Montana, leaves the Montana properties and business of

the Merrill Mortuaries, Inc., in the possession and control

of the officers of the corporation.

You will please be advised, therefore, that the busi-

ness, assets and properties of the Merrill Mortuaries, Inc.,

are now in the control and under the management and di-

rection of the Board of Directors of the company to whom
you are accountable for the management of your branch.

You will please go forward with the operations of the

company in the usual way pending further instructions in

the premises.

Mr. Lloyd M. Croxford of Great Falls, Montana, has

been appointed by the Board of Directors as the State Man-
ager for the Merrill Mortuaries, Inc., for the State of

Montana. You will take all your directions from him and
carry out the policies which he institutes and you will be

accountable thru him to the Board of Directors for all

transactions done on behalf of the company.
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•
. Very truly yours,

MERRILL MORTUARIES, INC.

By CHARLES S. MERRILL
'' Guaranteed Protection"

*'Ask Any Family We Have Served"

ASSIGNMENT OF ERROR XXIL (R. 165-168)

XXIL The Court erred in overruling and denying

the objection of the defendants and appellants to the in-

troduction in evidence of Exhibit 68 of the United States,

and in receiving the said exhibit in evidence against the

said defendants and appellants, to which said ruling an

exception was then and there taken by the said defendants

and appellants, and as follows (Bill of Exceptions, pages

271-273, inclusive) (R. 521-523), to-wit

:

By the Witness: I received the letter, Exhibit 68,

through the mails at Butte, Montana.

Thereupon Exhibit 68 was offered in evidence, and

thereto the objections following were interposed.

Mr. Rich: Defendant Smith objects to the Exhibit 68

upon the ground that it is incompetent, irrelevant and

immaterial and outside the issues.

Mr. Davis: To the Government's Exhibit 68, the de-

fendants each and severally object upon the grounds so

specified heretofore in their objection made to the Govern-

ment's Exhibit 33, which was the letter of February 3,

1932, their objection here being upon each of the several

grounds specified in that objection.

The Court: Overrule the objection and note an ex-

ception on the part of all defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.
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Thereupon Exhibit 68, so offered and received in evi-

dence over objection- and exception noted, was read to

the jury,, and "is in words and figures as follows

:

(Ex.68).

Protection

Merrill Mortuaries, Inc.

*' Service Above All"

General and Executive Offices:

1045 South State Street

Salt Lake City, Utah

January 15, 1932.

Mr. Pat R. Gagner

213 North Montana iSt.

Butte, Montana

Dear Pat

:

The $495.00 obligation due Mr. Skola, which we put in

your $15,000.00 budget on old accounts, was really due the

15th of this month, or in other words—today.

Mr. Skola came in and wanted the money. There was

nothing I could do with him, therefore I got him to agree

to allow a reduction from the dividend we would pay him

next month of $495.00. I wrote a check on the Metals

Bank & Trust Company on our general account dated Jan-

uary 25th. Now the thing you will have to do is to account

for this check coming thru and take care of the amount

as though you, yourself, had issued a check.

Mr. Skola is going to turn this check over to another

party and of course you must see to it there is no come-

back. Everything is going along about as usual down here,

and apparently there is nothing new. Ed has sixteen bodies

in the mortuary so it seems as though we are getting back

to old times.
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Wishing yon every snccess, I am,

Very truly yours,

CHARLES S. MERRILL,
Pres.

CSM:S
** Guaranteed Protection"

**Ask Any Family We Have Served'*

ASSIGNMENT OF ERROR XXIII. (R. 168-171)

^XXIIL The Court erred in overruling and denying

the objection of the defendants and appellants to the intro-

duction in evidence of Exhibit 39 of the United States,

and in receiving the said exhibit in evidence against the

said defendants and appellants, to which said ruling an

exception was then and there taken by the said defendants

and appellants, and as follows (Bill of Exceptions, pages

274-277) (R. 525-528), to-wit:

The letter. Exhibit 39, I received at Butte through

the mails.

Thereupon Exhibit 39 was offered in evidence by the

plaintiff and thereto the objections were interposed as

follows

:

Mr. Davis: To the Government's Exhibit number 39,

being the indictment letter identified by counsel, the de-

fendants each and severally object upon the grounds here-

tofore stated in their objections interposed to Exhibit 34,

which is the indictment letter under Count Five, and we

add the further special objection, with reference to this

Exhibit, that it, at this time, and upon the record thus

far made, is not sufficiently identified to merit its being

received in evidence, as having been sent through the

United States mail.

The Court: It is not identified in what respect!
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Mr. Davis: As having been sent through the United

States mail, particularly at the time when the conspiracy

started

—

The Court : There is not any conspiracy started here.

This is under section 338, artifice.

Mr. Davis: I should say, when the conspiracy, in

fact, which is hinted at in the evidence introduced by the

government, was in effect, my point being that the con-

spiracy which the government relies upon to warrant the

admission of this in evidence, must be shown to exist at

the time it is alleged and to be in progress then.

The Court : Well, now, Mr. Brown, is there any ques-

tion about the receipt of this through the United States

mail?

By the Witness: I received that letter through the

United tStates mail, and when I received it I was in Butte,

Montana.

The Court: I will overrule the objection, and you may
note an exception on the part of all the defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.

Thereupon Exhibit 39, so offered and received in evi-

dence, over objection and exception noted, was read to the

jury, and is in words and figures as follows

:

(Ex. 39)

Protection

Merrill Mortuaries, Inc.

''Service Above All"

General and Executive Offices:

1045 South State Street

Salt Lake City, Utah
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' Jtily 7,1932.

Mr. Pat R. Gagner

213 North Montana St.
"^

Butte, Montana

Dear Pat

:

Under the terms and agreement of lease yon are sup-

posed to furnish our company with a certified list of all

accounts receivable service up to and including the 30th day

of June, 1932. Also a certified list of all accounts payable

up to and including the same date for all branches in

Montana. You will also secure from us a signed clear-

ance from all the mortuary managers and employees in

all the branches which clearance shall have the following

words:

"We, the undersigned each one in and for himself

agree that the Merrill Mortuaries, Inc., a Utah corpora-

tion is hereby free from any liability, claim, right or

action which we may have had or now have against said

company, and we each hereby acknowledge settlement in

full for all rights of every nature kind and description

which may have arisen prior to this time."

^Signed.

You will also get your accounts into shape as quickly

as possible and return to the general office all moneys

collected on services held prior to July 1st, 1932, which

shall have been collected by the various branches and will

make a proper accounting in every way necessary in order

that Mr. George 0. Elliott may be able to audit out the

accounts and close the general system of operation.

We expect you under your lease to continue operation

under our policy and in accordance with ou^ method of

handling expense items, etc., as we have discussed.
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Wishing you every success in your new venture and

trusting that you will keep in constant touch with this of-

fice, we are,

Very truly yours,

MERRILL MORTUARIES, INC.

By CHARLES S. MERRILL,
Pres.

CSM:S
"Guaranteed Protection"

'

' Ask Any Family We Have Served '
*

ASSIGNMENT OF ERROR XXIV. (R. 171-175)

XXIV. The Court erred in overruling and denying

the objection of the defendants and appellants to the in-

troduction in evidence of Exhibit 71 of the United States,

and in receiving the said exhibit in evidence against the

said defendants and appellants, to which said ruling an

exception was then and there taken by the said defendants

and appe'llants, and as follows (Bill of Exceptions, pages

278-280, inclusive (R. 528-531), to-wit

:

By the Witness: I received that letter, Exhibit 71;

George Elliott signed it. I received it through the United

States mail at Butte, Montana.

I received Exhibit 71-a through the United States mail

at Butte, Montana, Exhibit 71 and Exhibit 71-a were

enclosed in the same envelope.

Thereupon Exhibit 71 and 71-a were offered in evi-

dence, and thereto the objections following were inter-

posed ;

Mr. Davis : To the government's offered Exhibits num-

ber 71 and 71-a, the defendants severally make the objec-

tions heretofore interposed by them to Exhibit number 34,

the indictment letter first offered under count 5, and

(xxxvii

)



upon each of the grounds there stated.

The Court: I will overrule the objection and may
note an exception on the part of all the defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.

Thereupon Exhibit 71, so offered and received in evi-

dence, over objection and exception noted, was read to the

jury, and is in words and figures as follows

:

(Ex.71)

Protection

Merrill Mortuaries, Inc.

''Service Above All"

General and Executive Offices:

1045 South State Street

Salt Lake City, Utah

May 26th, 1932.

Mr. Pat R. Gagner

213 North Montana St.

Butte, Montana.

Dear Pat

:

I have been instructed to mail to you certificate #

819 for one share of 1st preferred Series "C" stock with

the following advise for its handling.

A certain man named John Skola holds some 1st pre-

ferred stock of the Merrill Mortuaries, Inc., and an agree-

ment has been made to retire one share of this a month
at the price of $100 per share. The idea is, that you take

this share of stock and when some person comes in to pay
for a service, you sell him this stock at the price of $100

and immediately return it to us showing its application

against this funeral service to the amount of $100, then
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mail the stock back to us so that it can be cancelled, and

also send the $100 with it. In other words, we want to

show this stock as having been cancelled through its being

applied against a funeral service instead of being pur-

chased back from Mr. Skola. Theh same thing as is being

done with the Mutual Preferred stock and the Class B
stock.

When we have reacquired this Skola stock and can-

celled the stock traded for Deseret Mortuary Company-

common stock, there will be no preferred stock outstanding,

practically, except the Montana Mutual Preferred stock

and what little was sold in Utah and Nevada.

Yours truly,

GEO.
** Guaranteed Protection'*

**Ask Any Family We Have Served*'

Exhibit 71-a is a stock certificate No. 819 of the Mer-

rill Mortuaries, Incorporated, for one share of Series No.

C, non-assessable, 6% cumulated authorized First Prefer-

red Stock of 3375 shares of $100 each. This certificate cer-

tifies that John Skola is the owner of one share of First

Preferred Stock of Merrill Mortuaries, Incorporated,

transferable only on the books of the Company upon sur-

render of the certificate properly endorsed. That all rights

by virtue thereof are expressly subject to the provisions

of the Company articles of incorporation and by-laws and

other provisions and proceedings authorized thereby, or

by any present or future law of the State of Montana, that

the First Preferred Stock is preferred over all other claims

of stock as to dividends and is entitled to an annual cum-

ulative dividend of $6.00 per share and to all other partici-

pation in earnings, has no voting power and is subject to

call at the option of the board of directors at $105.00 per

share. This certificate is dated November 18, 1930, signed
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by Charles S. Merrill as president and George 0. Elliott as

secretary, bears the impress of the corporate seal, and is

endorsed in blank, dated April 20, 1932, by John Skola and

Vesta Skola, in the presence of Florence Stephenson.

ASSIGNMENT OF ERROR XXV. (R. 175-177)

XXV. The Court erred in overruling and denying the

objection of the defendants and appellants to the intro-

duction in evidence of Exhibit 31 of the United States, and

in receiving the said exhibit in evidence against the said

defendants and appellants, to which said ruling an excep-

tion was then and there taken by the said defendants and

appellants, and as follows (Bill of Exceptions, page 294-

296, inclusive) (R. 546-547), to-wit:

I received the letter. Exhibit 31, in Great Falls, at

my office, by United States Mail. It was enclosed in an

envelope.

Mr. Brown: We offer the plaintiff's Exhibit 31 in evi-

dence; that goes. Your Honor, to count number 2 in the

indictment.

Mr. Davis: To the Exhibit, which is plaintiff's 31, the

defendants and each of them severally make the objections

heretofore interposed to the government's Exhibit 34, the

indictment letter, specified in count 5; the objection being

upon each and all of the grounds there stated and to that

exhibit interposed.

The Court : Overrule the objection and note an excep-

tion on the part of the defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.
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Thereupon Exhibit 31, so offered and received in evi-

dence, over objection and exception noted, was read to

the jury and is in words and figures as follows

:

(Ex.31)

Protection

Merrill Mortuaries, Inc.

''Service Above All"

General and Executive Offices:

1045 South State Street

Salt Lake City, Utah

April 18, 1932.

Mr. E. H. Carr

P. 0. Box 1014

Great Falls, Montana

Dear Mr. Carr:

We received your letter of April 13th, relative to

Class ''B" stock. When Class ''B" Stock was issued a

common stock bonus was given to take care of any divi-

dends which would have to be passed while the company

was paying off its Preferred Stock. Therefore, it looks

as though the Class "B" Stock will not receive a dividend

this year.

We are very sorry to inform you that because of the

panic, or depression, we are unable to help you. However,

if conditions pick up a little and we can see our way clear

to get the preferred stock retired, we will then have funds

available for Class "B" Stock.

Very truly yours,

MERRILL MORTUARIES, INC.

By F. E. STEPHENSON
FS

"Guaranteed Protection"

"Ask Any Family We Have Served'"
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ASSIGNMENT OF ERROR XXVI. (R. 177-179)

XXVI. The Court erred in overruling and denying

the objection of the defendants and appellants to the intro-

duction in evidence of Exhibit 38 of the United States, and

in receiving the said Exhibit in evidence against the said

defendants and appellants, to which said ruling an excep-

tion was then and there taken by the said defendants and

appellants, and as follows (Bill of Exceptions, pages 298-

300, inclusive) (R. 551-553), to-wit:

* * * Exhibit 38 and the envelope came to our house

in the mail box, in the mail, and it was in this envelope.

Mr. Brown: We offer plaintiff's Exhibit 38, and the

envelope, in evidence, if Your Honor please. It goes to

count 7 of the indictment.

Mr. Davis: May it please Your Honor, to the Gov-

ernment's Exhibit 38, defendants each and severally make

the objection heretofore interposed by Government's Ex-

hibit 34, indictment letter referred to under count 5, upon

each and all of the grounds theretofore specified in that

objection.

The Court: The objection is overruled and you may

note an exception upon the part of all the defendants.

To which ruling of the Court an exception was then

and there noted and taken by all the defendants and by the

Court allowed.

Thereupon Exhibit 38, so offered and received in evi-

dence over objection and exception noted, was read to the

jury and is in words and figures as follows

:
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(Ex. 38)

Protection

Merrill Mortuaries, Inc.
*

' Service Above All '
*

General and Executive Offices:

1045 South State Street

Salt Lake City, Utah

May 11, 1932.

Dear Stockholder

:

Mr. Charles S. Merrill, president of the Merrill Mor-

tuaries, Inc., will be in Butte for the purpose of holding

a meeting wtih the stockholders in that district, June 4,

1932.

No person will be admitted who is not a stockholder

in the company. Kindly bring your stock certificates with

you, or proper identification.

The meeting will convene at the mortuary at 7 :45 P. M.

Kindly be on time.

Very truly yours,

MERRILL MORTUARIES, INC.

By F. E. STEPHENSON
FS

* * Guaranteed Protection '
*

**Ask Any Family We Have Served*'

Attached to Exhibit 38, and a part thereof, is an

envelope addressed, viz: "Johanna Lundberg or Emelia

Ostberg, 2708 Nettie Str., Butte, Mont.", with the return

address in the upper left-hand corner, viz: **After 5 days,

return to Merrill Mortuaries, Inc., 1045 South State St.,

Salt Lake City, Utah," with an United States postage two-

cent stamp impressed thereon, cancelled with this legend

appearing within the cancellation stamp, viz: "Salt Lake

City Utah May 13 5 :30 PM 1932 Guthrie Sta."

( TT.m
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ASSIGNMENT OF ERROR XXVII (R. 179-181)

XXVII. The Court erred in overruling and denying

the objection of the defendants and appellants to the intro-

duction in evidence of Exhibit 30 of the United States, and

in receiving the said Exhibit in evidence against the said

defendants and appellants, to which said ruling an excep-

tion was then and there taken by the said defendants and

appellants and as follows (Bill of Exceptions, pages 302-

304), (R. 555-557), to-wit:

I got Exhibit 30 through the United States mail.

Br. Brown: We will offer the government's exhibit

30 in evidence, which is the letter that goes to count 1 of

the indictment, set out in count 1 of the indictment.

Mr. Davis: May it please Your Honor, to the govern-

ment's exhibit 30, the defendants each severally object for

the reasons heretobore specified in their objections made
to the government's exhibit 34, which was the indictment

letter referred to in count 5, the objections here made to

plaintiff's 30 being upon each and all of the grounds there

stated and specified.

The Court : Overruled. It may be received in evidence

;

and note an exception on the part of all the defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.

Thereupon Exhibit 30, so offered and received in evi-

dence over objection and exception noted, was read to the

jury, and is in words and figures as follows: (Ex. 30)

Protection

Merrill Mortuaries, Inc.

** Service Above All"
General and Executive Offices

1045 South State Street

Salt Lake City, Utah ^ '^ \ '^
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Apra23, 1932.

Mr. W. A. Bestwick .

Alberton, Montana

Dear Mr. Bestwick:

Replying to your letter of April 14th wish to advise

that owing to the present business conditions the Board

of Directors deemed it unwise to pay a dividend and voted

to pass it. However, with a little improvement in condi-

tions we expect to be able to continue with our program.

Very truly yours,

MERRILL MORTUARIES, INC.

By F. E. STEPHENSON
FS

** Guaranteed Protection"

"Ask Any Family We Have Served"

ASSIGNMENT OF ERROR XXVIII (R. 181-194)

XXVIII. The Court erred in overruling and denying

the objection of the defendants and appellants to the intro-

duction in evidence of Exhibit 108 of the United States,

and in receiving the said exhibit in evidence against the

said defendants and appellants, to which said ruling an

exception was then and there taken by the said defendants

and appellants, and as follows (Bill of Exceptions, pages

306-308 inclusive), (R. 559-562), to-wit:

I got the letter. Exhibit 108, and the envelope through

the postoffice at Phillipsburg.

Mr. Brown : We will offer in evidence Exhibit Number
108.

Mr. Davis: To the Government's offered Exhibit Num-
ber 108 the defendants each severally object upon the

grounds heretofore stated in their objections to the Gov-

ernment's Exhibit Number 33, the letter dated February



3, 1932, the grounds of the objections here made being upon

each and all of the grounds there specified.

The Court : Overruled. And note an exception on the

part of all the defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.

Thereupon Exhibit 108, so offered and received in evi-

dence, over objection and exception noted, was read to the

jury, and is in words and figures as follows: (Ex. 108)

Protection

Merrill Mortuaries, Inc.

"Service Above AH"
General and Executive Offices

1045 South State Street

Salt Lake City, Utah

Associated with Deseret Mortuary Company
Salt Lake City Provo Payson Price

Ogden Brigham City Manti Utah

294 East 11th Street

Portland, Oregon

213 North Montana Street

Great Falls

Livingston Missoula Phillipsburg

Montana

Protection

Merrill Mortuaries, Inc.

"Service Above All''

Minnie Steffan

Box 1354

Phillipsburg, Mont.

Dear Madam:
In reply to your letter of the 2nd, our Mr. Merrill is

in Missoula at the present time.
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With reference to retirement of your stock, wish to

advise that the first retirement call will not be made for

probably six months from now.

We trust this will not inconvenience you to any great

extent.

Yours very truly,

MERRILL MORTUARIES, INC.

By A. L. SCANDON
'* Guaranteed Protection*'

*'Ask Any Family We Have Served*'

Attached to Exhibit 108, and a part thereof, is an en-

velope addressed, viz: ''Minnie Steflfan, Box 1354 Phillips-

burg, Mont.", with the return address in the upper left

hand corner, partly torn, viz: ''M ^ies, Inc. 1045

South State Street, Salt Lake City, Utah.'" with an

United States postage two-cent stamp impressed thereon,

cancelled with this legend appearing within the cancella-

tion stamp, viz; "Salt Lake City, Utah, Guthrie Sta., Dec.

8 8 30 PM. 1930".

ASSIGNMENT OF ERROR XXIX (R. 184-186)

XXIX. The Court erred in overruling and denying the

objection of the defendants and appellants to the introduc-

tion in evidence of Exhibit 45 of the United States, and in

receiving the said Exhibit in evidence against the said de-

fendants and appellants, to which said ruling an exception

was then and there taken by the said defendants and ap-

pellants, and as follows (Bill of Exceptions, pages 336-338),

(R. 593-595), to-wit:

I got that letter, Exhibit 45, through the United States

mail.

Mr. Brown: We will offer Exhibit 45 in evidence, if

the Court please.

( xLvin
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Mr. Davis: To the Government's Offered Exhibit 45,

the defendants make the objections heretofore interposed

to the Government's offered Exhibit now received in evi-

dence, Number 33, being a letter dated Feb. 3, 1932 save

as to the grounds there stated that the letter was within

the statute of limitations, and as to the Exhibit 45, we add

the further objection; that it is not a letter referred to in

the indictment ; and that if it has any probative value, it is

independent of any proof as yet in the record of any exist-

ing scheme or artifice to defraud at its face ; that if it has

any probative value from the evidence thus far introduced,

it is attempted proof of an independent charge of crime,

and therefore, not only immaterial and irrelevant, but pre-

judicial, in its reference and bearing, upon the indictment

letters actually charged.

The Court: The objection is overruled, and note the

exception on the part of all the defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.

Thereupon Exhibit 45, so offered and received in evi-

dence over objection and exception noted, was read to the

jury, and is in words and figures as follows

:

(Ex. 45)

Protection

Merrill Mortuaries, Inc.

''Service Above All"

General and Executive Offices:

1045 South State Street

Salt Lake City, Utah
July 30, 1932.

Mr. M. 0. Porter

c/o Bryner's Service Station

Helper, Utah
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Dear Mr. Porter

:

We regret the delay in answering your letter. Eelative

to the dividends on your stock, wish to advise that owing

to the present business conditions we are unable to pay a

dividend. However, the company is in good conditions

and with any improvement we feel confident that your divi-

dend will be forthcoming.

Very truly yours,

MERKILL MORTUARIES, INC.

By F. S. STEPHENSON
FS

"Guaranteed Protection"

"Ask Any Family We Have Served**

ASSIGNMENT OF ERROR XXX (R. 186-188)

-XXX. The Court erred in overruling and denying the

objection of the defendants and appellants to the intro-

duction in evidence of Exhibit 48 of the United States, and

receiving the said Exhibit in evidence against the said de-

fendants and appellants, to which said ruling an exception

was then and there taken by the said defendants and appel-

lants, and as follows (Bill of Exceptions, pages 345-347),

(R. 604-606), to-wit:

• * * I got Exhibit 48 and the envelope through the

United (States mail.

Thereupon Exhibit 48 was offered by the plaintiff, and

objection thereto made as follows

:

Mr. Davis: To the Government's Offered Exhibit

Number 48, the defendants, and each of them, object upon

the grounds heretofore stated in their objection to the

Government's Exhibit Number 33, being a lettter of Feb-

ruary 3, 1932, this objection here being upon each and all

of the grounds there specified.



The Court : I will overrule the objection and note an

exception on the part of all the defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants, and by the Court

allowed.

Thereupon Exhibit 48, so offered and received in evi-

dence over objection and exception noted, was read to the

jury, and is in words and figures, as follows

:

(Ex. 48)

Protection

Merrill Mortuaries, Inc.

"Service Above All"
General and Executive Offices

1045 South State Street

Salt Lake City, Utah
January 8, 1932.

Mr. Eichard M. Peterson

E 1704 Sprague Ave.

Spokane, Washington

Dear Mr. Peterson:

Replying to your letter of January 4th as to what we
are doing in Spokane wish to say that we have thought it

advisable, considering the financial depression to go rather

cautiously, but as soon as things shape around a bit we are

contemplating completing our program. We have spent the

last six months making adjustments necessary to the

demands of the times and we consider that we are in a

very good financial condition.

We appreciate your letter and hope to hear from you

from time to time. Wishing you every success, we are

Yours, for ''Service Above All",

MERRILL MORTUARIES, INC.
By CHARLES S. MERRILL

CSM :S

"Guaranteed Protection"
*

'Ask Any Family We Have Served *

'
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Attached to Exhibit 48, and a part thereof, is an en-

velope addressed, viz: *'Mr. Richard M. Peterson, E
Sprague Ave. Spokane, Washington.", with the return ad-

dress in the upper left hand corner, viz: * 'After 5 days re-

turn to Merrill Mortuaries, Inc. 1045 South State Street,

Salt Lake City, Utah" with an United States postage two

cent stamp impressed thereon, cancelled with this legend

appearing within the cancellation stamp, viz: **Salt Lake

City Utah Guthrie Sta. Jan 8 8 30 PM. 1932".

ASSIGNMENT OF ERROR X. (R. 137-139)

X. The Court erred in charging the jury as re-

quested by the United States and as follows (Bill of

Exceptions, pages 754 and 755 inclusive), (R. 1068), to-wit:

It is not necessary for the Government to prove all

the representations alleged in the indictment in order

to convict the defendants. But if the Government

proves any one or more of the material representa-

tions, as charged, to your satisfaction, beyond a

reasonable doubt then it is your duty to convict.

to which charge, as given, the defendants and appellants

excepted before the jury retired to consider of their

verdict and while the jury were yet in open Court sitting

in the jury box, and as follows (Bill of Exceptions, pages

772 to 773 inclusive, and page 776, lines 18 to 23), (R. 1088-

1089), to-wit:

The defendants except to the instruction of the Court

requested by the Government to the effect that it is not

necessary for the Government to prove all the misrepre-

sentations alleged in the indictment in order to convict

the defendants, but if the Government proves any one or

more of the material misrepresentations as charged to

your satisfaction beyond a reasonable doubt, then it is

your duty to convict, upon the ground that such instrue-
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tion is in conflict with and at variance with the instrnction

which the Court gave at the request of defendants to the

effect that the offense must be proven substantially as

alleged, and upon the further ground that it is at variance

with the instruction which the Court himself gave to the

effect that the offense must be substantially proven, the

effect of it being that it being alleged in the indictment,

for example that it was a part of the scheme to organize

the Deseret Mortuary. Under this, in the instruction,

the mere finding of that representation as being true,

would be sufficient to convict the defendants. Upon the

further ground that the instruction given implies that it

is the duty of the jury to convict in the event that they

shall find that any one or more of the representations

made are untrue; whereas the fact of the matter is that

the jury is not here attempting to find or convict the

defendants of having devised any scheme or artifice to

defraud. This instruction authorizes the defendants to be

convicted without regard to the use of the mails.

The paragraph of the Court's charge, theretofore

given, at the request of the defendants and appellants to

the jury in this case, referred to in the exception quoted

above as in conflict and at variance with the paragraph

of the charge set out above in this assignment, reads as

follows (Bill of Exceptions, pages 747 to 748 inclusive)

(R. 1060-1061), to-wit:

The 'law requires that before you can find these de-

fendants, or any of them, guilty under any count in the

indictment that you must find beyond a reasonable doubt

the defendants had formulated a scheme or artifice to

defraud substantially as that scheme or artifice is de-

scribed in the indictment, and that in pursuance of said

scheme, and while said scheme was in force and effect,

that the defendants, for the purpose of executing said
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scheme, or attempting to do so, mailed or caused to be

delivered by mail the letter described in such count in

the indictment. The word "substantial" is to be inter-

preted by you in the usual accepted meaning of that term.

It means, ''essentially" or ''materially" and if the scheme

which the Government has proven, if you determine it has

proven any scheme, is not essentially or materially the

same scheme as they have alleged in the indictment, you

must acquit the defendants, even though you may find

beyond a reasonable doubt that the defendants mailed or

caused to be mailed, the various letters, described in the

indictment.

ASSIGNMENT OF ERROR XXXII. (R. 190-193)

XXXII. The Court erred in sustaining the objection

of the United States to the testimony of the witness, Lloyd

Croxford, in response to the question put by counsel for the

defendants and appellants whether as a result of the plan

followed in Great Falls, and described by the witness, the

price level in funerals in the community served from that

city had been reduced or increased, and further in sustain-

ing the objection of the United States to the offer of

proof made on behalf of the said defendants and appellants,

consequent upon the Court's refusal to permit the witness

to testify in answer to said question, and in wholly re-

jecting the testimony of the witness, Lloyd Croxford, to

the matters covered by the offer of proof mentioned, to

which said rulings, exceptions were then and there taken

by the said defendants and appellants, and as follows

(BiU of Exceptions, pages 525-527, inclusive), (R. 804-805)

to-wit

:

Q. Do you know whether or not, as a result of the plan

which you have followed in Great Falls and which you

have described, the price level in funerals in your com-
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mnnity which is served from that city has been rednced or

increased?

Mr. Brown : I object to that as being incompetent, ir-

relevant and immaterial.

The Court : I sustain the objection.

Mr. Davis: May I have an exception, Your Honor!

The Court: Yes.

Mr. Davis : For the purposes of the record, to be sure

there is no misunderstanding, I limit my questions along

this line to the period covered by the indictment up to

March 20, 1934, and the Court's ruling applies to that

period, I take it!

The Court: The same objection, is it?

Mr. Brown : The same objection, Your Honor.

The Court : The same is sustained.

Mr. Davis : And an exception, if you please.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.

Thereupon the defendants made the following offer

of proof by the witness, Lloyd Croxford, then on the stand

on the part of all the defendants; that the general price

level for funerals in the territory served by Great Falls

was, on and prior to March 20, 1934, the extreme date laid

in the indictment, lower than the same price level existing

at the same points for the same class, kind and quality of

funeral, and in the same territory, before September 20,

1930, and before the plan described by the witness, under

which the Merrill Mortuaries there were operated by him

up to March 20, 1934, went into operation and effect.



Mr. Brown: To which ofifer of proof we object as

incompetent, irrelevant and immaterial, and not a defense

to any issue in this case, or to any of the defendants; as

calling for an opinion and a conclusion of the witness upon

a matter which he has not shown himself qualified to speak;

and it is incompetent for any purpose.

The Court : I will sustain the objection.

Mr. Rich : Note an exception, Your Honor.

The Court: Yes, an exception on the part of all the

defendants.

To which ruling of the Court an exception was then

noted and taken by all the defendants and by the Court

allowed.

Chapter 194, Laws of Montana, Twenty-Second Session,

1931:

An Act to Amend Sections 4026 and 4027 of the Re-

vised Codes of Montana of 1921 as Amended by Sections

1 and 2 of Chapter 179 of the Session Laws of 1929 and Sec-

tion 4038 of the Revised Codes of Montana of 1921 Defin-

ing Investment Companies and Securities, Providing for

Notice of Application for Permits, Appeals From Decisions

of the Investment Commissioner, and Repealing All Acta

and Parts of Acts in Conflict Therewith.

Be it enacted by the Legislative Assembly of the State

of Montana

:

Section 1. That Section 4026 of the Revised Codes of

Montana of 1921 as amended by Section 1 of Chapter 179 of

the Laws of 1929 be, and the same is hereby amended to

read as follows

:

"Section 4026. That name 'Investment Company' as

used in this Act shall include: All domestic and foreign

corporations, whether incorporated or unincorporated, as-
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sociations, joint stock companies, partnerships, firms,

trusts, common law companies, syndicates, pools, or any

other form of organization or association organized or

proposed to be organized, except as otherwise provided

in this Act, who shall sell, attempt to sell, or negotiate for

the sale of, or of taking subscriptions for any stock, bonds,

units or shares, or contracts for the performance of person-

al services or the furnishing of materials in connection

with the burial or cremation of dead human bodies, which

contracts are to be performed at a future time determin-

able only by the death of the person in connection with

whose decease said services are to be performed or mate-

rials furnished, contracts or agreements or securities of

any kind or character, to any person or persons in the

State of Montana. Investment Companies as herein de-

fined, who have been engaged in the business of selling

personal service contracts, as above defined, for more than

6 months prior to the effective date of this Act, upon filing

their financial statements duly verified and sworn to as of

March 1st, 1931, and paying of filing fees required there-

for, shall have authority to continue to sell such contracts

for not longer than ninety days from the effective date

hereof, provided, however, nothing herein shall be con-

strued as preventing the Investment Commissioner from

revoking any such authority, in like manner and for like

pauses as licenses or permits are revoked hy him. '

'

Section 2. • • •

Section 3. • * •

Section 4. All Acts or parts of Acts in conflict here-

with are hereby repealed.

Section 5. This Act shall be in full force and effect

from and after its passage and approval.

Approved March 20, 1931.
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